La Corte Constitucional de Colombia confirma
el derecho de los menores maduros a tomar
decisiones sobre su tratamiento medico

Colombia’s Constitutional Court upholds the
right of mature minors to make decisions
regarding their medical treatment
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Resumen
En su Sentencia T-083 de 2021, la Cor
te Constitucional de Colombia senté un
precedente histoérico al reconocer el de-
recho de los menores maduros a elegir
autbnomamente su tratamiento médico.
Asi, rehizo notablemente la doctrina forja-
da por 25 anos de precedentes sobre las
decisiones que, en materia de tratamien-
to médico, los menores maduros toman
basandose en su derecho a la libertad re-
ligiosa. La sentencia es instructiva en su
enfoque y sondeo de las cuestiones fun-
damentales pertinentes a la proteccion
de los derechos de los menores madu-
ros. Este articulo analizard como la Corte
Constitucional aplicé la figura del menor
maduro y el concepto del interés superior
del nino; considerara el peso del consen-
timiento informado de un menor maduro
y la validez juridica de su directiva médica
anticipada; y explicard como estos con-
ceptos inciden en el personal médico y
en el papel de los padres en las decisio-
nes meédicas de los hijos que son meno-
res maduros. Finalmente, proponemos
esta sentencia como precedente en ca-
sos similares, local e internacionalmente.
La importancia de esta sentencia de la
Corte Constitucional de Colombia yace
en su reconocimiento de factores éticos 'y
morales de actualidad. Esta sentencia se
presenta como un excelente precedente
en el Derecho comparativo, una guia para
las cortes, que los peritos juridicos y futu-

Abstract

In Decision T-083 of 2021, Colombia's
Constitutional Court rendered a landmark
decision by recognizing the right of matu-
re minors to autonomously choose me-
dical treatment. Outstandingly, this deci-
sion changed the doctrines of 25 years of
case law regarding a minor's health care
decisions made on the basis of his right
to religious freedom.

The Court's decision is instructive on the
approach and exploration of fundamental
issues involved in the protection of rights
of mature minors. This article will analyze
how the Constitutional Court applied the
concept of the mature minor and the best
interests of the child. We consider the
weight to be afforded the informed con-
sent of a mature minor and legal validity
of a mature minor’'s advance directive.
The article discusses the impact of these
concepts on medical personnel and the
role of parents in the medical decisions of
their mature minor children. Finally, this
article proposes how this decision may
serve as a precedent in similar cases, lo-
cally and internationally.

The value of this decision of Colombia's
Constitutional Court lies in its conside-
ration of the modern ethical and moral
context. It promises to be an excellent
precedent in comparative law, a source
of guidance to the courts, and a resource
to be consulted by law experts and futu-
re generations of doctors and lawyers in



ras generaciones de médicos y abogados
podran consultar en México, Colombia vy
otros paises del Derecho continental.

Palabras Clave
Consentimiento médico. Rechazo de trata-
miento médico. Menor maduro. Capacidad
de aceptar o rehusar tratamiento médico.
Directiva médica anticipada. Documento
de voluntad anticipada. Testigos de Jeho-
va. Transfusiones de sangre.

l. INTRODUCCION
El caso del paciente que, contrario a la
recomendacion del médico, pide trata-
miento sin sangre, se usa en algunas fa-
cultades de Derecho colombianas como
ejemplo paradigmatico del conflicto en-
tre el derecho fundamental a la vida y el
derecho fundamental a la libertad reli-
giosa. Por otra parte, a través de sus
31 anos de existencia, la Corte Cons-
titucional de Colombia ha amparado
y conciliado estos dos derechos fun-
damentales en el caso de pacientes
adultos que solicitan esta alternativa
terapéutica®. Pero, jqué hay cuando el
paciente es un menor maduro? ;Qué
deben hacer los médicos -y los jue-

°® Vea las siguientes Sentencias de la Corte
Constitucional de Colombia: T-823 de 2002,
T-471 de 2005, T-052 de 2010, T-476 de 2016,
y T-633 de 2017

Mexico, Colombia, and Civil Law coun-
tries in general. It will also be a persuasi-
ve source of guidance for courts in com-
mon-law jurisdictions and will serve as a
valuable resource for law experts and fu-
ture generations of doctors and lawyers.

Key Words
Medical consent. Refusal of medical
treatment. Mature minor. Capacity to
consent or refuse medical treatment. Ad-
vance Medical Directive. Durable Power
of Attorney. Jehovah's Witnesses. Blood
transfusions.

I. INTRODUCTION
A patient who, contrary to initial medical
recommendations, requests nonblood
treatment on the basis of his or her re-
ligious beliefs is used in some Colom-
bian law schools as a paradigm of the
conflict between the fundamental right
to life and the fundamental right to reli-
gious freedom. However, during its 31
years of existence Colombia’s Constitu-
tional Court has solidified case law that
protects and reconciles both of these
fundamental rights, specifically for adult
patients who request this treatment op-
tion®. But what happens when a patient
is @ mature minor? What should medi-
cal practitioners—and judges of courts

® See Decisions T-823 of 2002, T-471 of 2005,
T-052 of 2010, T-476 of 2016, and T-633 of
2017, all by Colombia’s Constitutional Court.
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ces en las cortes constitucionales y de
competencia general-, si tal paciente
pide que se respete su decision cons-
ciente y razonada?

En la Sentencia T-083 de 2021, la
Corte Constitucional dictamind sobre
estas mismas cuestiones en el caso de
DSCL, una joven de 17 anos diagnosti-
cada con leucemia linfoblastica aguda
de tipo B, que consistente e inequivo-
camente solicitd tratamiento sin trans-
fusiones de sangre. Con esta decision,
basadndose en sus creencias religiosas
como testigo de Jehova, esta menor
madura rechazo el protocolo que normal-
mente se recomienda en estos casos’.

Ante la decisidon expresa de DSCL,
uno de los médicos que la atendian so-
licitd la intervencion del Instituto Co-
lombiano de Bienestar Familiar (ICBF)
para que autorizara la transfusion de
sangre’. El ICBF ordend¢ al personal mé-

6 Los testigos de Jehova creen que la sangre
es sagrada y representa la vida, por lo cual
no aceptan transfusiones de sangre. Su si-
tio oficial explica: “De la inmensa variedad
de tratamientos que ofrece la ciencia médi-
ca moderna, los testigos soélo rechazan las
transfusiones de sangre alogénica, y o hacen
por motivos religiosos. Su postura se funda-
menta en el libro biblico de Hechos, donde
a los cristianos del siglo primero se les man-
dé: ‘Sigan absteniéndose... de sangre’ (He-
chos 15:29; 21:25)" Tomado de https./www.
jw.org/es/noticias/legal/recursos-legales/do-
cumentacion/documentacion-atencion-me-
dica/. Sentencia 1-083 de 2021, pérrafo 1.

7 En este articulo, la expresién “transfusiéon de

of constitutional and general jurisdic-
tion—do if that patient asks physicians
to protect his conscious and reasoned
decision?

In Decision T-083 of 2021, the
Constitutional Court decided precisely
these issues. The Court reviewed the
case of DSCL, a 17-years old female mi-
nor diagnosed with type B acute lym-
phoblastic leukemia, who consciously,
consistently and unequivocally, reques-
ted treatment without blood transfu-
sions. This decision by the mature minor
involved foregoing the normally recom-
mended treatment protocol for this con-
dition. Her motives were based on her
religious beliefs as one of Jehovah's Wit-
nesses®.

As a result of DSCL'S expressed
decision, one of the treating physicians
requested the assistance of the Colom-
bian Family Welfare Institute (ICBF) to

6 Jehovah's Witnesses believe blood is sa-

cred and represents life, which is why they
do not accept blood transfusions. Their of-
ficial website states: “Out of the vast array
of interventions offered by modern medical
science, Jehovah's Witnesses decline only
allogeneic blood transfusions, and that for
religious reasons. The basis for the Witness-
es’' stand is found in the Bible book of Acts,
where first-century Christians were exhort-
ed to 'keep abstaining... from blood. (Acts
15:29; 21:25)" Taken from https./www.
jw.org/es/noticias/legal/recursos-legales/do-
cumentacion/documentacion-atencion-me-
dica/. Decision T-083 of 2021, paragraph 1.



dico aplicar “todos los procedimientos
necesarios para salvaguardar la vida e
integridad”® de la paciente, aunque eso
Implicaria desatender la voluntad de la
joven. Consciente de lo que dicha deci-
sién implicaba para su cuerpo y su vida,
DSCL presentd una accion de tutela o de
amparo.

El juez que vio el caso en prime-
ra instancia, ordend que se respetara
la decision de DSCL de no recibir trans-
fusiones de sangre. Sin embargo, en
segunda instancia, el Tribunal Admi-
nistrativo faculté de nuevo al personal
meédico para realizar el tratamiento con
sangre en caso de extrema urgencia®.
La Corte Constitucional escogio el expe-
diente para su revision en abril de 2021
y decidid proteger la autonomia de esta
menor madura y su derecho a que se es-
cuche y respete su decision. Asi, la Cor
te fallo a favor del derecho de DSCL de
recibir tratamiento médico que respete
su libertad religiosa, es decir, con alter-
nativas a las transfusiones de sangre.

Con la Sentencia T-083 de 2021,
la Corte Constitucional se apartd de un
precedente que habia obrado en Co-

sangre” se refiere a la transfusion de san-
gre aldégena, o de sus cuatro componentes
principales (gldbulos rojos, glébulos blancos,
plaquetas y plasma).

8 Sentencia T-083 de 2021, parrafo 12.

9 Sentencia T-083 de 2021, parrafos 9, 10, 12,
15-47.

authorize a blood transfusion’. The ICBF
ordered medical personnel to use “all
procedures necessary to protect the life
and integrity”® of the patient, even if it
meant disregarding the young woman's
will. Recognizing what that decision
meant to her body and her life, DSCL filed
a fundamental rights, or Amparo, action.

The trial court that initially heard
the case issued an order to respect
DSCL'S decision not to receive blood
transfusions. However, upon appeal an
administrative court authorized medical
personnel to use blood in case of ex
treme emergency®. The Constitutional
Court took the case for review in April
2021 and ruled to protect the mature mi-
nor's autonomy and her right to have her
decision considered and protected. Con-
sequently, the Court held in favor of Ds-
CL'S right to receive medical treatment
in harmony with her religious freedom,
which was using alternatives to blood
transfusion.

In Decision T-083 of 2021, the
Constitutional Court broke with case
law that had been applied in Colombia

7 In this article, the term “blood transfusions”
refers to transfusion of allogenic whole
blood or of its four main components (red
blood cells, white blood cells, platelets and
plasma).

8 Decision T-083 of 2021, paragraph 12.

9 DecisionT-083 of 2021, paragraphs 9, 10, 12,
15-47.
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lombia por 25 anos, desde 1996, ano
en que la Corte conoci¢ el caso de un
joven de 16 anos que, por ser testi-
go de Jehova, solicitd tratamiento sin
transfusiones de sangre'. Para aquella
Corte, la decisiéon del menor, basada en
su libertad religiosa, entraba en conflic-
to con su derecho a la vida, pues razo-
nd que, al perder la vida, el menor no
podria ejercer ninguno de sus derechos
fundamentales, incluso el de la liber
tad religiosa. De modo que el caracter
absoluto que en 1996 la Corte asigno
al derecho a la vida, obligaba al menor
maduro a someterse a un tratamiento
qgue habia rechazado especificamente,
haciendo caso omiso de su dignidad
humana, su libertad de conciencia y re-
ligion, y su derecho al libre desarrollo
de su personalidad. La Sentencia de la
Corte en 1996 requeria, en efecto, que
el menor renunciara ahora a sus dere-
chos fundamentales en pro de poder
ejercer los mismos en el futuro. La Cor
te Constitucional rechazd esa perspec-
tiva en la sentencia de 2021 que aqui
analizamos.

En Colombia, la autonomia de los
menores al tomar decisiones sobre el
tratamiento médico ha recibido ma-
yor atencion tras los fallos de la Corte
Constitucional que concilian el derecho

0 Sentencia T-474 de 1996.

for 25 years. The precedent was set in
1996, when the Court heard a case of
a 16-yearold who asked to be treated
without blood transfusions because of
being one of Jehovah's Witnesses™. In
the Court's view at that time, the mi-
nor's decision based on his religious
freedom clashed with his right to life.
It found that upon losing his life, the
young man would be unable to exercise
any of his fundamental rights including
the right to religious freedom. Thus, the
absolute nature ascribed by the Court
in 1996 to the right to life, placed upon
a mature minor the burden of enduring
medical treatment that he had specifi-
cally refused disregarding his human
dignity, his freedom of conscience and
religion, and his right to the free deve-
looment of his personality. In effect,
the 1996 Court decision required that
a mature minor forfeit his present fun-
damental rights for the possibility of
enjoying such rights in the future. This
position proved to be unacceptable to
the Constitutional Court in its 2021 de-
cision under discussion.

Currently in Colombia, a minors'
autonomy In health care decisions has
received greater recognition because
of Constitutional Court rulings that have
reconciled minor patients’ fundamental
right to autonomy, with their right to

10 Decision T-474 of 1996.



fundamental de autonomia de un pa-
ciente menor de edad con su derecho
al libre desarrollo de su personalidad y
hasta con el llamado derecho a la muer-
te digna. Sin embargo, esas decisiones
no examinaban la conexion entre la au-
tonomia del paciente y el derecho a la
libertad religiosa.Y eso es lo que aporta
la Sentencia T-083 de 2021, por lo que
llega a ser de gran relevancia en los
campos médico vy juridico, al reconocer
la validez de las decisiones competen-
tes de todo tipo de paciente en materia
de tratamiento médico.

La Corte Constitucional de Colom-
bia es el primer Alto Tribunal de una ju-
risdiccion de Derecho continental que
ha amparado el derecho de los meno-
res maduros a tomar decisiones sobre
su tratamiento médico en armonia con
su libertad religiosa. Su paralelo en las
jurisdicciones de Derecho anglosajon
(inglés, “Common Law") es el caso de
2009 A.c. V. Manitoba (Director of Child
and Family Services) de la Corte Supre-
ma del Canada'. En ése, una menor de
edad solicitd tratamiento médico sin
transfusiones de sangre en una situa-
cion de emergencia y la Corte Supre-
ma amparé su decisiéon’?. Es notable

" A.C. V. Manitoba (Director of Child and Family
Services), junio 26, 2009, SCC 30, Corte Su-
prema del Canada.

'2 Elizabeth Robertson, 34 LawNow 14 (2009-

the free development of their personali-
ty, and even the so-called right to death
with dignity. However, these decisions
did not address the connection be-
tween patient autonomy and the right
to religious freedom. That is the contri-
bution of Decision T-083 of 2021, which
is significant to the legal and medical
communities because it recognizes the
validity of the competent medical deci-
sions of all types of patients.
Colombia’s Constitutional Court is
the first high court in a civil law juris-
diction that has protected the right of
mature minors to make decisions regar
ding their health care treatment in har
mony with their religious freedom. This
decision has a parallel in common law
jurisdictions in the 2009 case of A.C. V.
Manitoba (Director of Child and Fami-
ly Services) in the Supreme Court of
Canada". In that case, a minor female
requested medical treatment without
blood transfusions in an emergency si-
tuation and the Supreme Court upheld
her decision™. It is noteworthy that the

" A.C. V. Manitoba (Director of Child and Family
Services), June 26, 2009, SCC 30, Supreme
Court of Canada.

2 Elizabeth Robertson, 34 LawNow 14 (2009-
2010). Minors and Health Care: A.C. V. Ma-
nitoba, taken from: https./heinonline.org/
HOL/LandingPage?handle=hein.journals/
lanow34&div=73&id=&page=; The Onta-
rio Justice Education Network (OJEN), Top
Five 2009: A.Cc. Vv Manitoba (Director of
Child and Family Services), taken from:
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que los tribunales mas altos, en dos
distintas jurisdicciones, basandose res-
pectivamente en el Derecho continen-
tal y el anglosajon, llegaran a la misma
conclusiéon: amparar el derecho de los
menores maduros a expresar su volun-
tad y a que se respeten sus decisiones
competentes en materia de tratamien-
to médico.

Este articulo tratara de analizar de
forma clara y convincente ciertos con-
ceptos que guiaron a la Corte Constitu-
cional de Colombia al emitir la Senten-
cia T-083 de 2021.

Il. APLICACION DEL CONCEPTO

DEL MENOR MADURO
En este articulo, la frase “menor madu-
ro” se refiere a menores con la facultad
de ejercer su propio juicio, lo cual les
permite tomar decisiones que afectan
su vida, sobre todo en materia de trata-
miento médico.

La Sentencia T-083 de 2021 reco-
noce que un menor de edad —asi deno-
minado soélo por no haber llegado a la
mayoria de edad-, si es maduro, posee
la capacidad de participar determinan-

2010). Minors and Health Care: A.C. V. Ma-
nitoba, tomado de: https./heinonline.org/
HOL/LandingPage?handle=hein.journals/
lanow34&div=73&id=&page=; The Ontario
Justice Education Network (0JEN), Top Five
2009: A.c. V Manitoba (Director of Child and
Family Services), tomado de: https.//ojen.
ca/wp-content/uploads/5.-Top-Five-2009_
AC-v-Manitoba_0.pdf.

two highest courts of different jurisdic-
tions relying on civil law and common
law would arrive at a similar decision:
to protect the right of mature minors to
be heard, and to have their competent
health care decisions respected.

This article shall attempt to analyze
In a clear and concise manner certain
concepts contained in Decision T-083 of
2021 that guided Colombia’s Constitu-
tional Court.

Il. APPLICATION OF THE MATURE

MINOR CONCEPT
In this article, the term “mature minor”
refers to minors with the capacity to
exercise their own judgment, which
enables them to make decisions that
affect them, particularly in the area of
health care.

Decision T-083 of 2021 recognizes
that if mature, a minor—named such
only because his age lacks legal capa-
city—has the capacity to participate
determinatively in decisions regarding
medical treatment and procedures. Ac-
cording to the Court, that shall depend
on several factors:

Under current caselaw, we must

analyze, in each actual case,

‘the developmental capacity
of minors, as well as the type

https://ojen.ca/wp-content/uploads/5.-Top-
Five-2009_AC-v-Manitoba_0.pdf.



temente en decisiones sobre el trata-
miento y los procedimientos médicos.
Y esto, segun la Corte, depende de va-
rios factores:

[A] la luz de la jurisprudencia
constitucional actual, deben
analizarse, en cada caso con-
creto «las capacidades evolu-
tivas de los menores de edad,
asi como por el tipo de inter
vencién que se va a realizar
con el objetivo de maximizar
siempre el ejercicio de su au-
tonomia presente y futura»'.

De modo que, la Corte colombia-
na incorpora la nocion del menor ma-
duro en su jurisprudencia al analizar la
madurez y capacidad de los menores
—sin importar su edad-, de ejercer su
autonomia en cada caso en particular'™.
;Como se determina si un menor es
maduro o no?

En primer lugar, la Corte senala
claramente que la edad no es un requi-

8 Sentencia T-083 de 2021, parrafo 127 Corte
Constitucional.

4 La Sentencia T-083 de 2021, parrafo 125, de-
clara: “con la Constitucion Politica de 1991
los ninos pasaron de ser «sujetos incapaces
con derechos restringidos y hondas limita-
ciones para poder ejercerlos... a ser con-
cebidos como personas libres y auténomas
con plenitud de derechos que, de acuerdo
a su edad y a su madurez, pueden decidir
sobre su propia vida y asumir responsabili-
dades»”

of procedure to be performed,

in order to always optimize the

exercise of the minor's current

and future autonomy'™,

The Court in Colombia therefore
incorporates the mature minor notion
Into Its jurisprudence when addressing
the maturity and capability of minors—
regardless of their age—to exercise
their autonomy in each particular case™.
How do we define whether a minor is
mature or not? First, the Court clearly
points out that age is not a requirement
for maturity'. Second, the Court sees
maturity as the result of a continuum
from the “state of almost total depen-

3 Decision T-083 of 2021, Constitutional Court,
paragraph 127.

“ Decision T-083 of 2021, paragraph 125,
states: “with the 1991 Constitution, children
went from being ‘subjects lacking capacity
with restricted rights and profound limita-
tions to exercise them... to being perceived
as free and autonomous persons with full
rights who, depending on their age and ma-
turity, can make decisions about their own
life and assume responsibilities’”

'® Decision T-083 of 2021, paragraph 130. It
states in part: “age is always a necessary
factor in assessing the level of minor auto-
nomy, but it is not always a sufficient fac-
tor. In fact, the Court has determined that
‘it is reasonable to assume that an infant is
less autonomous than an adolescent, and so
the level of protection to free development
of personality is different in each of those
cases’, because ‘a patient’s years is an im-
portant guide to understanding the minor'’s
level of intellectual and emotional maturi-
ty, though not an element that should be

rn

treated as an absolute’”
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sito en si para la madurez'™. En segundo
lugar, la Corte considera que la madu-
rez es el resultado de un proceso evolu-
tivo en que “el ser humano pasa de un
estado de dependencia casi total, cuan-
do es recién nacido, hasta la autonomia
plena, al llegar a la edad adulta” .
¢Cuales son los factores que de-
terminan si un menor es suficientemen-
te maduro para ser considerado auto-
nomo? La Corte respondié: “depende
de que tengan «la voluntad reflexiva y
la posibilidad de adoptar o participar
en la toma de decisiones en el campo
de las intervenciones sanitarias»”". De
modo que, para determinar la madurez,
la Corte Constitucional de Colombia
analiza, en cada caso, las circunstancias
particulares del menor y considera si de-
biera aceptarse su autonomia para to-
mar decisiones, con miras a reconocer

'® Sentencia T-083 de 2021, parrafo 130. De-
clara en parte: “la edad constituye un fac-
tor necesario para valorar el alcance de la
autonomia de los menores de edad, pero
no siempre resulta suficiente. En efecto, la
Corte ha considerado que «es razonable su-
poner que es menos autbnomo un infante
gue un adolescente, y por ende el grado de
proteccion al libre desarrollo de la personali-
dad es distinto en ambos casos», porque «el
numero de anos del paciente es importante
COmMo una guia para saber cual es el grado de
madurez intelectual y emocional del menor,
pero no es un elemento que debe ser abso-
lutizado» "

¢ Sentencia T-083 de 2021, parrafo 126.

7 Sentencia T-083 de 2021, parrafo 125.

10

dency, when newborn, to full auto-
nomy, upon reaching adult age”'®.
What are the determining factors
that a minor is sufficiently mature enou-
gh to have his autonomy recognized? In
the Court’'s words: “it depends on their
having ‘'mental capacity and the abili-
ty to make or participate in healthcare
decisions’"". Thus, Colombia’s Consti-
tutional Court’s notion of maturity invol-
ves an individualized assessment of a
minor’s circumstances and acceptance
of the autonomy of the mature minor’s
decisions, with a view to a progressive
recognition of the minor’s autonomy in
the medical decisions that affect him'®.
In common law, the mature mi-
nor concept is a principle or doctrine™

'® Decision T-083 of 2021, paragraph 126.

7 Decision T-083 of 2021, paragraph 125.

'® Decision T-083 of 2021, paragraph 129
states: “with the passage of time, the range
of matters increases in which [a mature mi-
nor] may and should personally decide his or
her own destiny without someone else’s di-
rection or orientation”

19 The mature minor principle was first articulated
by the House of Lords in the case of Gillick v.
West Norfolk & Wisbech Area Health Authority,
[1985] 3 All E.R. 402 (UK. H.L.). Among other
things, this decision introduces the so-called
Gillick Competence, which in the United
Kingdom is the general rule on the capacity
required for a minor to give informed con-
sent for medical treatment. Pursuant to this
rule, “the parental right to determine wheth-
er or not their minor child below the age of
16 will have medical treatment terminates if
and when the child achieves a sufficient un-
derstanding and intelligence to enable him
or her to understand fully what is proposed.



gradualmente la autonomia del menor
en las decisiones que afectan su vida'®.

En el Derecho anglosajon, el
concepto del menor maduro es un
principio o doctrina en que muchas
sentencias se han basado?. En el an-

'8 La sentencia T-083 de 2021, declara en el pa-
rrafo 129: "a medida que avanza el tiempo,
se amplia el espectro de asuntos en los cua-
les [el menor adulto] puede y debe decidir
por si mismo para orientar, sin la conduccion
u orientacion de otro, su propio destino”

9 La Camara de los Lores enuncié por primera
vez el principio del menor maduro en el caso
de Gillick v. West Norfolk & Wisbech Area
Health Authority [1985] 3 All E.R. 402 (UK.
H.L.). Entre otras cosas, esta Sentencia pre-
senta, por primera vez, la llamada capacidad
Gillick (inglés, " Gillick Competence”), que en
el Reino Unido es la regla general que rige la
capacidad que se requiere para que un me-
nor dé su consentimiento informado para re-
cibir tratamiento médico. Segun esta regla,
“el derecho de los padres a determinar si su
hijo menor de 16 anos recibira tratamiento
meédico termina si, y cuando, el hijo ya tiene
suficiente inteligencia y entendimiento para
poder entender cabalmente lo que se propo-
ne. Los hechos determinan si el menor que
solicita consejo entiende suficientemente lo
que estd en juego como para dar consen-
timiento vélido bajo la ley” (p. 409). Otras
Sentencias pertinentes: Rozovsky, L.E., The
Canadian Law of Consent to Treatment, But-
terworths Canada Ltd., 1990, p. 55; Inre D.P
No. 91590, slip op. (Cal. Super. Ct. July 3,
1986) parrafo 9.

20 Rena v. Massachusetts. Massachusetts Court
of Appeals, United States. February 16, 1999.
Case No. 99-P-199; lllinois v. E.G. Supreme
Court of lllinois, United States. November 13,
1989. Case No. 66089; Stanford Children’s
Hospital v. D.P Superior Court of California,
County of Santa Clara, Children’'s Court, Cali-
fornia, United States. July 3, 1986. Case No.
91590; Walker v. Region 2 Hospital Corpora-

on which numerous court decisions have
been based®. In the Supreme Court of
Canada’s case A.C. V. Manitoba (Director
of Child and Family Services), mentioned
earlier, the decision reached the highest
constitutional level in the country. By way
of comparison, note the Court's defini-
tion of the mature minor doctrine:

[Tlhe class of persons known as

‘mature minors’ is well establi-

shed at common law. It consists

of individuals who are treated

as adults for the purposes of

making medical treatment deci-

sions free of parental or judicial

control. At common law, proof

of capacity entitles the ‘mature

minor’ to personal autonomy in

making such decisions?’.

It will be a question of fact whether a child
seeking advice has sufficient understanding
of what is involved to give a consent valid in
law” (p. 409). Other relevant important deci-
sions are: Rozovsky, L.E., The Canadian Law
of Consent to Treatment, Butterworths Cana-
da Ltd., 1990, p. 55, In re D.F No. 91590, slip
op. (Cal. Super. Ct. July 3, 1986) paragraph 9.

20 Rena v. Massachusetts. Massachusetts Court
of Appeals, United States. February 16, 1999.
Case No. 99-P-199; lllinois v. E.G. Supreme
Court of lllinois, United States. November 13,
1989. Case No. 66089; Stanford Children’s
Hospital v. D.R Superior Court of California,
County of Santa Clara, Children's Court, Cali-
fornia, United States. July 3, 1986. Case No.
91590; Walker v. Region 2 Hospital Corpora-
tion. New Brunswick Court of Appeals, Cana-
da. Decision of June 23, 1994.

21 A.C. V. Manitoba (Director of Child and Family
Services), June 26, 2009, SCC 30. Supreme
Court of Canada. Par. 175.
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tedicho caso de A.C. V. Manitoba (Di-
rector of Child and Family Services),
de la Corte Suprema de Canada, la
sentencia alcanzé el mas alto nivel
constitucional del pais. A manera de
comparacion, veamos como esa Corte
define la doctrina del menor maduro:
[E]l derecho anglosajon de-
fine claramente la clase de
personas a quienes se con-
sidera '‘menores maduros’.
Consiste de individuos a
quienes se considera adultos
al tomar decisiones sobre el
tratamiento meédico, libres
del control juridico o parental.
Ante la prueba de capacidad,
el derecho anglosajén otorga
al ‘menor maduro’ autonomia

en tales decisiones?'.

Aunqgue la Corte Constitucional
de Colombia no aludié a la doctrina an-
glosajona del menor maduro, su con-
cepto analogo es sorprendentemente
similar. Ambas Cortes reconocieron
gue la madurez de un menor, aunque
nunca se presupone, puede demostrar
se. Y la edad, como criterio numérico,
no es tan determinante como los crite-
rios funcionales, o sea, los que se usan

tion. New Brunswick Court of Appeals, Cana-
da. Decision of June 23, 1994.

21 A.C. V. Manitoba (Director of Child and Family
Services), June 26, 2009, SCC 30. Corte Su-
prema del Canada. parrafo 175.
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Although Colombia’s Constitutio-
nal Court did not refer to the common
law mature minor doctrine, the simila-
rity of its mature minor concept is stri-
king. Both courts recognized that while
a minor's maturity is not presumed, it
can be demonstrated. And the numeric
age or threshold factor is not as definiti-
ve as the functional factors, that is, eva-
luating the circumstances in each case.
We shall now see how Colombian law
views statutory and case law that pro-
tects the autonomy of mature minors.

1. Legal capacity and autonomy in me-
dical matters

In Colombia, a minors' autonomy differs

from their legal capacity??. Legal capaci-

ty is generally determined by reaching

the age of majority (18), which enables

22 Decision T-083 of 2021, paragraph 124. See
also Decision C-900 of 2011: “the concept
of autonomy carries with it a recognition
of human dignity by the State and society,
which requires treating individuals as moral
subjects, with a right to choose freely and
with total independence one’s life project;
while, by contrast, the concept of capacity
to exercise focuses exclusively on legal ca-
pacity to act in the world of business” Final-
ly, Julia Sandra Bernal Crespo, in her article,
“Intersexual Stages in Minors: Principles of
Autonomy and Wellbeing’, Law Journal No.
36, Universidad del Norte (Barranquilla, Co-
lombia), 2011, p. 68, stated: “the notions of
capacity and autonomy to authorize or reject
medical treatment differ from the concept of
capacity to exercise and the classification of
absolute and relative incapacity contained in
Articles 1502-1504 of the C.C"



para evaluar las circunstancias en cada
caso.

Veamos ahora el punto de vista
juridico en Colombia sobre las leyes y
jurisprudencia que amparan la autono-
mia de los menores maduros.

1. La capacidad legal y la autonomia en
el ambito médico

En Colombia, la autonomia de un me-
nor no es lo mismo que su capacidad
legal??. La capacidad legal generalmen-
te se obtiene al llegar a la mayoria de
edad (los 18 anos) lo cual, entre otras
cosas, faculta a la persona para tomar
parte en acciones judiciales y ejercer el
derecho a votar. Sin embargo, el Dere-
cho colombiano reconoce cierto grado

22 Sentencia T-083 de 2021, péarrafo 124. Vea,
también, la sentencia C-900 de 2011: “el
concepto de autonomia, supone el recono-
cimiento de la dignidad humana por parte
del Estado y de la sociedad, o que impone
tratar al individuo como un sujeto moral, que
tiene derecho a decidir libre y con total inde-
pendencia el futuro de su proyecto de vida;
mientras que, por el contrario, el concepto
de capacidad de ejercicio se centra exclusi-
vamente en la habilitacion legal para actuar
en el mundo de los negocios” Por ultimo, Ju-
lia Sandra Bernal Crespo, en su articulo: “Es-
tados intersexuales en menores de edad:
los principios de autonomia y beneficencia’/
Revista de Derecho num. 36, Universidad
del Norte (Barranquilla, Colombia), 2011, p.
68, indico: “los conceptos de capacidad y
autonomia para autorizar o rechazar un trata-
miento médico difieren del concepto de ca-
pacidad de ejercicio y de la clasificacion de
incapaces absolutos vy relativos consagrados
en los Articulos 1502-1504 del C.C"
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a person to undertake legal action and
exercise the right to vote, among other
things. However, Colombian law recog-
nizes a relative degree of legal capacity
In certain matters pertaining to “adult
minors”?® who are viewed as being in
an intermediate position, between in-
fancy and adulthood?.

In recognition of this relative le-
gal capacity of minors over 14, some
civil and criminal laws have granted
certain differential treatment?. For
instance, after turning 14, minors may
incur criminal liability?®, consent to se-

xual relations,?’ execute a will?8, or get

2 The expression “adult minor” -different to
mature minor- is well known in Colombia,
based on a chronological criterion. It is usu-
ally taken from the Civil Code, or Law 57 of
1887 Article 34, defines infants (up to 7 years
of age) and prepubescents (up to 14 years of
age). And Article 1504 provides that “pre-
pubescents have absolute incompetence...
Pubescent minors are also incompetent.
However, the latter's incompetence is not
absolute, and their actions may have validi-
ty under certain circumstances and in some
situations in defined by law"

Decision T-083 of 2021, paragraph 136.

Decision C-876 of 2011.

Childhood and Adolescence Code (Law 1098

of 2006), Article 169.

27 Minors' consent to have sexual relations is
valid as of the age of 14, which is why Arti-
cles 207 and 208 of the Penal Code (Law 599
of 2000) punish conduct committed against
minors under that age (abusive carnal knowl-
edge of a minor under 14 and sexual acts
with a minor under 14).

28 Civil Code, Article 1061.
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relativo de capacidad legal en algunos
asuntos con relacion a los “menores
adultos” 2, a quienes se considera es-
tar en una situacion intermedia entre la
infancia y la mayoria de edad?®*.

En reconocimiento de esta capa-
cidad legal relativa de los menores de
edad mayores de 14 anos, algunas le-
yes civiles y penales en Colombia les
otorgan un tratamiento diferenciado?.
Por ejemplo, a partir de los 14 anos,
los menores pueden ser declarados
responsables en materia penal®®, dar
su consentimiento para tener relacio-
nes sexuales?’, otorgar un testamen-

2 La expresion “menor adulto” —a diferencia
del menor maduro—, que es bien conocida
en Colombia, utiliza un criterio cronoldgico.
Por lo comun, se origina en el Cédigo Civil, o
la Ley 57 de 1887 Articulo 34, que define a
los infantes (hasta los 7 anos) e impuberes
(hasta los 14 anos). Y el Articulo 1504 esta-
blece que: “son absolutamente incapaces
los impuberes... Son también incapaces los
menores puberes. Pero la incapacidad de
estas personas no es absoluta y sus actos
pueden tener valor en ciertas circunstancias
y bajo ciertos respectos determinados por
las leyes”

24 Sentencia T-083 de 2021, parrafo 136.
%5 Sentencia C-876 de 2011.
% Codigo de la Infancia y Adolescencia (Ley
1098 de 2006), Articulo 169.
El consentimiento para tener relaciones se-
xuales de los menores es valido a partir de
los 14 anos, por esto, los Articulos 207 y 208
del Codigo Penal (Ley 599 de 2000) sancio-
nan conductas que se cometen contra me-
nores de esa edad (acceso carnal abusivo
con menor de 14 anos y actos sexuales con
menor de 14 anos).

ol

2

~
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married?. In addition, after turning 15
they can be employed®; after turning
16, they have the capacity to obtain a
driver's license®'. Consequently, a mi-
nors’ relative legal capacity enables
them to make important decisions that
affects their life and the lives of others.

On the other hand, in Colombia,
a minor's autonomy in health care de-
pends not on attaining a certain age
but on “having fully-developed mental
capacity“32. Therefore, a minor may not
have legal capacity but may be suffi-
ciently autonomous to choose a medi-
cal alternative. This is the case of the
mature minor. The courts have establi-
shed that “the state, as well as private
parties, must involve the mature mi-
nor... to participate in the making of de-
cisions that directly affect him or her”=,

When has the autonomy of ma-
ture minors been recognized? Colom-
bia's Constitutional Court's jurispru-
dence has recognized under certain
conditions the autonomy of minors to

make decisions regarding abortion®,

2 Civil Code, Article 117 authorizes marriage
of minors with express parental permission,
and Article 140 provides the marriages by
someone under 14 are null.

30 Childhood and Adolescence Code (Law 1098
of 2006), Article 35.

3T Law 769 of 2002, Article 19.

32 Decision T-083 of 2021, paragraph 124.

33 Decision T-083 of 2021, paragraph 136, citing
Decision C-246 of 2017

34 See Decisions C- 355 of 2006, T-388 of 2009,



to?8, o contraer matrimonio?®. Ademas,
a partir de los 15 anos pueden obtener
empleo®®; v a partir de los 16 anos pue-
den sacar la licencia de conductor®'. De
modo que la capacidad relativa de los
menores de edad los faculta para tomar
decisiones trascendentales que afec-
tan su vida y la de otras personas.

Por otra parte, en Colombia, la au-
tonomia del menor en el ambito sanita-
rio no depende de su edad, sino de que
“tenga una voluntad reflexiva forma-
da"32. De modo que un menor pudie-
ra no ser legalmente capaz, pero si ser
suficientemente auténomo para elegir
una opcién médica en relacion con su
salud. Tal es el caso del menor maduro:
“[A] los menores adultos... la Ley les
reconoce capacidad legal relativa para
ciertos asuntos, por lo cual, las cortes
han establecido que: “el Estado vy los
particulares deben involucrar al menor
adulto para que participe activamente
en la toma de decisiones que le afectan
directamente”33. Lo mismo aplica a los
menores maduros, puesto que su ca-

28 Codigo Civil, Articulo 1061.

29 E| Codigo Civil, Articulo 117 autoriza el matri-
monio de menores con permiso expreso de
sus padres vy el Articulo 140 establece que
es nulo el matrimonio contraido con menor
de 14 anos.

30 Cédigo de la Infancia y Adolescencia (Ley
1098 de 2006), Articulo 35.

31 Ley 769 de 2002, Articulo 19.

32 Sentencia T-083 de 2021, parrafo 124.

3% Sentencia T-083 de 2021, parrafo 136, citan-
do la Sentencia C-246 de 2017.

15

cosmetic surgery®, sterilization,* sex
assignment®, and death with dignity?.
As to the latter, in Colombia euthanasia
procedures are currently authorized, by
national law, for minors six years of age
and older. Those aged 14 and older are
not required to have parental consent®.

Onwhatbasis are these decisions

by mature minors recognized?

It is based on their fundamental

rights, such as self-determina-

tion*®, human dignity, the right

to free development of persona-

lity, freedom of conscience and,

owing to Decision T-083 of 2021,

also their freedom of religion.

T-697 of 2016, T-731 of 2016 andT-231 of 2020.
% Decision C-246 of 2017 ruled that cosmetic
surgical and medical procedures for minors are
not prohibited for adolescents 14 and over.
Decisions T-850 of 2002, T-248 of 2003, T-492
of 2006 and T-1019 of 2006, recognized the
autonomy of minor patients on surgical pro-
cedures for sterilization.

Decisions SU-337 of 1999 and T-1025 of
2002 recognized the autonomy of hermaph-
rodite minor patients in sex-assignment op-
erations.

Decision T-544 of 2017

Decision 825 of 2018 of the Ministry of
Health and Social Security, set forth children
and adolescents’ procedures for death with
dignity. This law authorizes minors over 14 to
opt for euthanasia without parental consent.
(Article 10.2) Minors between 6 and 14 must
have consent from the person having legal
custody (Article 10.1).

DecisionT-083 of 2021, paragraph 121. “Con-
stitutional caselaw has held that a patient's
autonomy is the capacity 'to make decisions
as to the patient’s health, and is 'categorized

i

as a fundamental right.
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pacidad legal ha sido determinada con
mayor precision y a nivel individual.

¢En qué ocasiones se ha reco-
nocido la autonomia de los menores
maduros? La jurisprudencia de la Cor-
te Constitucional de Colombia ha re-
conocido bajo ciertas condiciones la
autonomia de los menores de edad
para decidir sobre el aborto®, las ci-
rugias estéticas®, la esterilizacion®,
la asignacién de sexo® y la muerte
digna®®. Sobre esta ultima, mediante
norma nacional, Colombia actualmen-
te autoriza los procedimientos eutana-
sicos para menores desde los 6 anos.
Y desde los 14 anos, no se les exige
contar con el asentimiento de sus pa-
dres®®.

34Ver Sentencias C-355 de 2006, T-388 de
2009, T-697 de 2016, T-731 de 2016 y T-231
de 2020.

% La Sentencia C-246 de 2017 decidié que los
procedimientos médicos y quirlrgicos estéti-
cos para menores de edad no estan prohibi-
dos para adolescentes mayores de 14 anos.

% |as Sentencias T-850 de 2002, T-248 de
2003, T-492 de 2006 y T-1019 de 2006, tute-
laron la autonomia de las pacientes menores
de edad sobre los procedimientos quirdrgi-
cos de esterilizacion.

%7 Las Sentencias SU-337 de 1999 y T-1025 de
2002 protegieron la autonomia del paciente
menor de edad hermafrodita en las opera-
ciones de asignacion de sexo.

%8 Sentencia T-544 de 2017

% La Resolucion 825 de 2018 del Ministerio
de Salud y Proteccion Social, reglamenté el
procedimiento para morir con dignidad de los
ninos, ninas y adolescentes. En esta norma
se les faculta a los menores que tengan mas
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In the exercise of these rights

in health care, mature minors

have the right to express their

decisions and to live with dignity

through informed consent, just

as an adult.
2. The evaluation of DSCL’'S maturity
In harmony with these judicial deve-
lopments, in Decision T-083 of 2021
Colombia’s Constitutional Court under-
took an evaluation of DSCL'S maturity.
The Court thereby demonstrated that
a minor may be found to be mature
through an analysis of the particular mi-
nor's developmental capacity. The level
of autonomy recognized by the Court
was not solely because the Petitioner
was “very close to reaching the age of
majority but also because of the maturi-
ty and mindful awareness” that she de-
monstrated throughout the dependen-
cy and child-protective proceedings®'.

What process of assessment did
the Court recognize that DSCL demons-
trated her “maturity and mindful aware-
ness” during the entire process? A psy-
chological evaluation performed by an
expert, during the proceedings before
the ICBF, certified that “the adolescent
maintains a mindful awareness of the
situation, understanding and adapting
to its context; her cognitive processes

41 Decision T-083 of 2021, paragraph 196.



¢ Sobre qué fundamento se reco-
nocen estas decisiones de los menores
maduros? Sus derechos fundamenta-
les, tales como el de la autodetermina-
cion®?, la dignidad humana, el libre de-
sarrollo de la personalidad, la libertad
de conciencia vy, gracias a la Senten-
cia T-083 de 2021, también su libertad
religiosa. En ejercicio de estos dere-
chos en el ambito médico, el menor
maduro puede estar facultado para
manifestar sus decisiones mediante
el consentimiento informado vy llevar
una vida digna, tal como cualquier
mayor de edad.

2. La evaluacion de la madurez de DScCL

En linea con este desarrollo juridi-
co, en la Sentencia T-083 de 2021,
la Corte Constitucional de Colombia
hizo una evaluacion de la madurez de
DSCL. Con ello, demostrd que se pue-
de reconocer a un menor maduro por
medio de analizar sus “capacidades
evolutivas” particulares. El grado de
autonomia que protegié la Corte no

de 14 anos a tomar una decisién eutanasica,
sin el consentimiento de sus padres (Articulo
10.2). Para los menores entre los 6 y 14 anos
de edad, deben contar con la concurrencia de
quien ejerce la patria potestad (Articulo 10.1).

40 Sentencia T-083 de 2021, parrafo 121: “La
jurisprudencia constitucional ha sostenido
que la autonomia del paciente es su facultad
«para tomar decisiones relativas a su salud»
y constituye «un derecho de caracter funda-
mental»”

and development reflect her age”“2.
That expert recognized in DSCL “a struc-
tured religious belief... which causes
her to expressly reject any procedure in
connection with getting blood transfu-
sions, even if it means a worsening of
her condition”#3. This assessment by a
psychologist contributed to the Court's
evaluation of the minor’s maturity.
The Court found further eviden-
ce that DSCL'S decision regarding non-
blood medical treatment had been
“firm and abiding”#4, as demonstrated
by a previously executed “advance me-
dical directive!” DSCL also expressed
“her decision to the [La Misericordia
Hospital], to the ICBF practitioner who
interviewed her, to the Family Om-
budswoman, to the trial and appellate
dependency courts, and to the Cons-
titutional Court”#. In the case before
us, the mature minor clearly and con-
sistently reiterated her decision to all
personnel connected with her medical
procedures and court proceedings.
The oral and written statement of Ds-
CL'S decision was another factor in-
WS of 2021, Constitutional Court,
paragraph 197

4 Decision T-083 of 2021, Constitutional Court,
paragraph 197

4 Decision T-083 of 2021, Constitutional Court,
paragraph 198.

45 Decision T-083 of 2021, Constitutional Court,
paragraph 198.
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se derivd unicamente del hecho de
que la accionante estaba “muy préoxima
a cumplir la mayoria de edad, sino tam-
bién de la madurez y actitud reflexiva”
qgque demostré a lo largo del proceso
administrativo de restablecimiento de
derechos y del proceso de tutela®'.

¢ Qué procedimientos empled la
Corte para reconocer que DSCL habia
demostrado su “madurez y actitud re-
flexiva” a través del proceso entero? La
valoracién psicolégica de DSCL realizada
por un perito en su tramite ante el ICBF
certificd que, “la adolescente asume
una actitud reflexiva ante la situacion,
comprende y se adapta a su contexto;
su desarrollo y procesos cognitivos se
evidencian acordes a su edad”#?. Este
mismo profesional identificod, en DSCL,
“una creencia religiosa estructural-
dal..., por lo cual, refiere no querer nin-
gun procedimiento que se relacione a
tener transfusiones de sangre, a pesar
de que esto conlleve a un deterioro”#.
Este analisis de un psicélogo contribu-
yo a la evaluacion de la madurez de la
menor realizada por la Corte.

La Corte determind que habia
evidencia de que la decision de DSCL,

41 Sentencia T-083 de 2021, parrafo 196.

42 Sentencia T-083 de 2021, parrafo 197 Corte
Constitucional.

43 Sentencia T-083 de 2021, parrafo 197 Corte
Constitucional.
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fluencing the Court’s evaluation of her
maturity.

The Court enumerated the fo-
llowing factors that jointly determine
whether a minor is mature: (1) the mi-
nor’'s age, although not definitive may be
very close to the age of majority; (2) the
minor’s ability to understand her situa-
tion, which may be validated for instan-
ce through a psychological evaluation;
(3) the firm and abiding nature of the mi-
nor's decision regarding a medical pro-
cedure such as blood transfusions.

The right recognized by Decision
1-083 of 2021 not only harmonizes with
national statutory and judicial develo-
pments but also conforms to interna-
tional law regarding children’s human
rights, as we shall see.

lll. RESPECT FOR THE CONVENTION
ON THE RIGHTS OF THE CHILD BY

GUARANTEEING THE BEST INTE-
RESTS OF THE MINOR

In the decision under discussion, a ma-
ture minor’'s right to decide is closely
related to the principle of the best inte-
rests of the child*. This principle which
is found in domestic and international
law has been defined by case law. It
aims to attain a minor’'s optimal well-be-
ing and the effective and harmonious
enjoyment of his or her fundamental

46 Decision T-083 of 2021, Constitutional Court,
paragraph 126.



respecto a su tratamiento médico sin
sangre, fue “firme y persistente”*,
como demostraba su “declaracion pre-
via de voluntad para la atencion médica”
Ademas, DSCL manifestd “su decision
al personal del [Hospital La Misericor
dia], a la profesional del ICBF que la en-
trevistod, a la defensora de familia, a los
Jueces de tutela de primera y segunda
instancia y a la Corte Constitucional”#.
En este caso, la menor madura reiterd
su decision de manera clara y constan-
te ante todo el personal que roded su
atencion médica y su trdmite juridico.
La expresion verbal y escrita de DSCL
sobre su decisién fue otro factor que se
contd en la valoracion de su madurez
ante la Corte.

La Corte enumerd los siguientes
factores para determinar si un menor es
maduro: (1) la edad de la menor, aunque
no es determinante, pudiera estar muy
cercana a la mayoria de edad; (2) la ca-
pacidad de la menor de comprender su
situacion, la cual puede acreditarse, por
ejemplo, con una valoracion psicologi-
ca; (3) el caracter firme y perdurable de
la decision de la menor sobre un deter-
minado procedimiento médico, como
lo son las transfusiones de sangre.

4 Sentencia T-083 de 2021, parrafo 198, Corte
Constitucional.

4 Sentencia T-083 de 2021, parrafo 198, Corte
Constitucional.
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rights*’. In the mature minor case, the
priority should be to guarantee the mi-
nor's best interests not those of third
parties such as a judge, a physician, or
even the parents.

The legal background for the best
interests of the minor in Colombia be-
gins with the Constitution of 1991. In
Article 44, it provides that “the rights
of children shall have primacy over the
rights of others”... adding that “family,
society and the State have the obliga-
tion to help and protect children to gua-
rantee their complete and harmonious
development, as well as the full exer
cise of their rights.” According to court
decisions and some domestic laws, mi-
nors receive special constitutional pro-
tection®®. Consequently, their best inte-
rests are not only limited to the mere
physical or biological aspects of life but
also encompass respect for and exerci-
se of all of their rights—physical, psy-
chological, mental, and spiritual.

At the constitutional level®®, the
International Convention on the Rights
of the Child (hereinafter, CRC) also con-

47 Decisions C-258 of 2015, C-313 of 2014,
C-262 of 2016 and C-246 of 2017

48 Decision T-468 of 2018. And in Articles 1,
31 and 33 of the Children and Adolescents’
Code.

49 Colombian Constitution of 1991, Article 93:
“International human rights covenants and
treaties that prohibit their limitation in states
of exception prevail under domestic law”
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El derecho que reconocid la Sen-
tencia T-083 de 2021 no solo armoni-
za con el desarrollo normativo y juris-
prudencial nacional, sino que, como
se vera a continuacion, se ajusta a la
normativa internacional sobre los dere-
chos humanos de los ninos.

I1l. RESPETO POR LA CONVENCION
SOBRE LOS DERECHOS DEL
NINO AL GARANTIZAR EL INTERES
SUPERIOR DEL MENOR

En esta Sentencia, el derecho a decidir
de los menores maduros se encuentra
intimamente relacionado con el princi-
pio del interés superior del menor de
edad*®. Este principio del Derecho na-
cional e internacional, que ha sido de-
finido en la jurisprudencia, procura el
mayor bienestar del menor, y el goce
efectivo y armonico de sus derechos
fundamentales*’. En los casos de me-
nores maduros bajo analisis, la prioridad
debe ser garantizar su interés superior,
no el de terceros como los jueces, los
meédicos o hasta los padres.

El marco normativo del interés
superior del menor en Colombia par
te de la Constitucion Politica de 1991,
gue en su Articulo 44 establece que:
“los derechos de los ninos prevale-

46 Sentencia T-083 de 2021, parrafo 126, Corte
Constitucional.

47 Sentencias C-258 de 2015, C-313 de 2014,
C-262 de 2016 y C-246 de 2017
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tains the principle of the best interests
of the child. This globally ratified inter
national treaty is binding on Colombia®°.
Article 3 provides that among the fac-
tors to be considered in decisions affec-
ting a child, best interests deserve prio-
rity consideration.

According to the Committee on
the Rights of the Child, best interests
consist of “ensuring the full and effec-
tive enjoyment of all the rights recog-
nized in the Convention and the holis-
tic development of the child”®'. When
this concept is applied, it guarantees
the physical, psychological, mental, and
spiritual integrity of the minor and pro-
motes his or her human dignity®2. All of
the rights contained in the CRC are ba-
sed on the best interests of the child,
so there is no hierarchy between these
rights that would authorize burdening
or sacrificing one of them in favor of
another®s,

In harmony with the CRC, best in-
terests of the child in health care must

%0 Ratified in Colombia by Law 12 of 1991. This
treaty has been ratified by 196 countries. The
United States is a signatory to it, but has not
ratified it.

51 General Comment No. 14, paragraphs 4 and
16, literal a). Committee on the Rights of the
Child.

52 General Comment No. 14, paragraph 5.
Committee on the Rights of the Child.

% General Comment No. 14, paragraph 4.
Committee on the Rights of the Child.



cen sobre los derechos de los demas’”.
Y agrega: “la familia, la sociedad y el
Estado tienen la obligacién de asistir y
proteger al nino para garantizar su de-
sarrollo armonico e integral y el gjerci-
cio pleno de sus derechos”

Segun la jurisprudencia y algunas
leyes internas, los menores son sujetos
de especial proteccion constitucional®.
Por lo tanto, el interés superior no se
reduce a la mera vida fisica o bioldgica.
También abarca el respeto y ejercicio
de todos sus derechos, fisicos, psicolo-
gicos, morales y espirituales.

Al nivel de la Constitucion®, la
Convencion Internacional sobre los
Derechos del Nino (en adelante “CDN")
también contiene el principio del inte-
rés superior del nino. Este tratado in-
ternacional, que goza de la mas amplia
ratificacion a nivel mundial, es vinculan-
te para el Estado colombiano®. En su
Articulo 30. establece que, entre los
factores a considerar al tomar decisio-

4 Sentencia T468 de 2018.Y en los Articulos 10.,
31y 33 del Codigo de la Infancia y la Adoles-
cencia.

49 Constitucion Politica de Colombia de 1991,
Articulo 93: “Los tratados y convenios inter
nacionales sobre derechos humanos y que
prohiben su limitacién en los estados de ex-
cepcion, prevalecen en el orden interno”

% Ratificado en Colombia mediante la Ley 12
de 1991. Este tratado ha sido ratificado por
196 paises. Estados Unidos es signatario,
pero no lo ha ratificado.
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guarantee the child’s right to be heard>*
and to enjoy the highest attainable
standard of health®. Thus, the minor's
level of maturity must be taken into ac-
count because it defines the minor's
capacity to decide®. According to the
Committee, maturity is “the ability to
understand and assess the implications
of a particular matter... the capacity of
a child to express his or her views on
iIssues in a reasoned and independent
manner”®’.

How did the Court apply the CRC
and the best interests of the child in De-
cision T-083 of 20217 It did so, by “en-
suring the full and effective enjoyment
of all the rights” of DSCL.

First, it reiterated a minor's auto-
nomy to participate in decisions regar-
ding medical procedures. The decision
stated that “constitutional jurispruden-
ce recognizes that the best interests of
the minor” protects his or her right to

5 CRC, Article 12. See also General Comment
No. 12, paragraphs 70 and 74. Committee on
the Rights of the Child.

% CRC, Article 24. See also General Comment
No. 4 and General Comment No. 15, para-
graphs 12 and 13, both from the Committee
on the Rights of the Child.

% General Comment No. 4, paragraph 32; Ge-
neral Comment No. 12, paragraphs 30 and
31; General Comment No. 14, paragraphs
44 and 77; and General Comment No. 15,
paragraph 19. All from the Committee on the
Rights of the Child.

°” General Comment No. 12, paragraph 30.
Committee on the Rights of the Child.
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nes que afectan a un nino, su interés
superior debe ser primordial.

De acuerdo al Comité de los De-
rechos del Nino, este interés superior
consiste en “garantizar el disfrute ple-
no y efectivo de todos los derechos
reconocidos por la Convencién y el de-
sarrollo holistico del nino”®'. Cuando
se aplica este concepto, se garantiza
la integridad fisica, psicoldégica, moral y
espiritual del menor, y se promueve su
dignidad humana®?. Todos los derechos
contenidos en la CDN responden al in-
terés superior del nino, por lo que no
existe una jerarquia entre sus derechos
qgue autorice perjudicar o sacrificar uno
de ellos a favor de otro®.

En armonia con la CDN, el interés
superior del menor en el ambito de la
atencion sanitaria debe garantizar sus
derechos a ser escuchado® y a gozar
del mas alto nivel de salud®. De modo
gue, debe tomarse en cuenta su gra-

51 Observacién General num. 14, parrafos 4
y 16, literal a), Comité de los Derechos del
Nifno.

2 Observacion General num. 14, péarrafo 5, Co-
mité de los Derechos del Nifo.

% Observacion General num. 14, péarrafo 4, Co-
mité de los Derechos del Nino.

5 CDN, Articulo 12. Ver también la Observa-
cion General num. 12, parrafos 70 y 74, Co-
mité de los Derechos del Nino.

% CDN, Articulo 24. Ver también la Observacién
General nim. 4 y la Observacién General
nuam. 15, parrafos 12 y 13, ambas del Comité
de los Derechos del Nifo.
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participate in decisions affecting the mi-
nor%8. And to that end, the Court guaran-
teed DSCL'S right to be heard by taking
into account the maturity and mindful
awareness that she demonstrated du-
ring all of the proceedings®. It did not
hear from her “as a mere formality ",
but it seriously considered her position
based on her religious convictions®.
Second, it protected the right to
freedom of thought, conscience and
religion®?, and the rights of children of
religious minorities to profess and prac-
tice their religion®. Specifically as to re-
ligious freedom, the Court mentioned
the applicable sections from internatio-
nal treaties binding on Colombia, such
as the International Covenant on Civil

® Decision T-083 of 2021, paragraph 126.

% Decision T-083 of 2021, paragraph 196.

€ General Comment No. 12, paragraph 45.
Committee on the Rights of the Child.

61 Before issuing its ruling, the Constitution-
al Court issued a preliminary injunction in
which it described Petitioner's position as
“clear and compelling on repeated occasions
during the protection of rights process.” Then,
in the ruling, it found that “although she does
not yet have full legal capacity, her mental ca-
pacity is more developed, and therefore has
a high level of autonomy that allows her to
actively participate in decisions that directly
affect her” The Court therefore decided that
Petitioner has the right to receive medical
care that respects her religious beliefs, so
that she can attain her goal of living in har
mony with the faith she professes. Decision
T-083 of 2021, paragraphs 213 and 217.

62 CRC, Article 14.

63 CRC, Article 30.



do de madurez, pues este define su
capacidad para tomar decisiones®. Se-
gun el mismo Comité, “madurez” es
“la capacidad de comprender y evaluar
las consecuencias de un asunto deter-
minado... la capacidad de un nino para
expresar sus opiniones sobre las cues-
tiones de forma razonable e indepen-
diente"®’.

¢Coémo aplicod la Corte la CDN vy el
interés superior del nino en la Senten-
ciaT-083 de 20217 Lo hizo al “garantizar
el disfrute pleno y efectivo de todos los
derechos” de DSCL.

En primer lugar, reiteré la autono-
mia de los menores para participar en
las decisiones relativas a procedimien-
tos médicos. Senald que: “la jurispru-
dencia constitucional reconoce que la
garantia del interés superior del menor
de edad” protege su derecho a partici-
par en las decisiones que le afectan®.
Y para esto, la Corte garantizd el dere-
cho de la accionante a ser escuchada,
al tomar en cuenta la madurez y actitud
reflexiva que demostré durante todo su
tramite®®. No escuchd a la accionante

® QObservacion General num. 4, parrafo 32; Ob-
servacion General num. 12, parrafos 30y 31;
Observacion General num. 14, parrafos 44 y
77; vy Observacién General nium. 15, pérra-
fo 19, todas del Comité de los Derechos del
Nifo.

5 Observacion General num. 12, parrafo 30,
Comité de los Derechos del Nino.

% Sentencia T-083 de 2021, parrafo 126.

% Sentencia T-083 de 2021, parrafo 196.
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and Political Rights® and the American
Convention on Human Rights®®. It also
cited other international instruments
that protect religious freedom, such
as the Universal Declaration of Human
Rights®, the United Nations General
Assembly, the UN Declaration on the
Elimination of All Forms of Intolerance
and of Discrimination Based on Religion
or Belief, and Resolution 65/211 of March
30, 2011, adopted by the United Nations
General Assembly on the elimination of
all forms of intolerance and of discrimi-
nation based on religion or belief®’.
Thirdly, in harmony with the CRC’S
prohibition, the Court's decision provi-
ded protection from cruel, inhumane,
degrading treatment or punishment,
by preventing a minor from undergoing
treatment that she did not consent
to®. That is because DSCL'S determina-
tion not to receive a blood transfusion
was so strong that, in order to admi-

nister one, medical personnel would

64 Ratified by Colombia in Law 74 of 1968, Arti-
cle 18 (freedom of thought, conscience and
religion). Cited in paragraph 140 of Decision
T-083 of 2021.

% Pact of San Jose, Costa Rica, ratified by Co-
lombia in Law 16 of 1972, Article 12 (free-
dom of conscience and religion). Cited in
paragraph 142 of Decision T-083 of 2021.

% Cited in paragraph 141 of Decision T-083 of
2021.

67 Cited in note del paragraph 140 of Decision
T-083 of 2021.

% CRC, Article 37 paragraph 1-a.
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“solamente como mera formalidad”®°,
sino que tomo en serio su postura fun-
dada en sus convicciones religiosas®’.
En segundo lugar, protegié los
derechos a la libertad de pensamiento,
de conciencia y de religion®® y el dere-
cho de los ninos de minorias religiosas
a profesar y practicar su religion®. Sobre
la libertad religiosa en particular, la Cor
te menciond los Articulos aplicables de
otros tratados internacionales vinculan-
tes para Colombia, como el Pacto Inter
nacional de Derechos Civiles y Politicos®
y la Convenciéon Americana sobre De-
rechos Humanos®. También citd otros

8 Observaciéon General num. 12, parrafo 45,
Comité de los Derechos del Nino.

¢ Antes de proferir sentencia, la Corte Cons-
titucional dictdé una medida provisional en
la que calificé la posicién de la accionante
como: “clara y contundente en reiteradas
oportunidades dentro del proceso de tutela”
Luego, en la sentencia considerd que, “aun-
que su capacidad legal aun no es plena, su
capacidad reflexiva estd méas desarrollada, vy
por tanto tiene un grado de autonomia que
le permite participar activamente en las de-
cisiones que le afecten” Por esto la Corte
decidié que la accionante tiene derecho a
recibir atencion sanitaria respetuosa con sus
creencias religiosas, de modo que pueda al-
canzar su aspiracion de vivir de forma cohe-
rente con la fe que profesa. Sentencia T-083
de 2021, péarrafos 213 y 217.

62 CcDN, Articulo 14.

& CDN, Articulo 30.

64 Ratificado por Colombia por medio de la Ley
74 de 1968, Articulo 18 (libertad de pensa-
miento, conciencia y religion). Citado en el
parrafo 140 de la Sentencia T-083 de 2021.

% Pacto de San José de Costa Rica, ratifica-
do por Colombia por medio de la Ley 16 de

24

have had to resort to actions that would
have violated her human dignity. She
stated that she “would ‘resist with all
of [her] might... as if it were a sexual
violation'” and that “healthcare practi-
tioners would only be able to transfuse
her ‘violently, or by sedating or drugging
[her], to keep [her] from being aware of
it""®. In order to overcome her will and
resistance, they would have had to use
some means to make her unconscious,
such as sedation, force, or strapping
her down.

Fourth, according to the Commit-
tee on the Rights of the Child, decisions
that recognize the best interests of the
child are those that have a basis in law,
are justified, are explained, and explicit-
ly delineate the factual circumstances
of the child’®. That can be found in the
analysis portion of the decision.

1. Reconciliation of rights: the right to
life does not exclude the right to reli-
gious freedom

Of all the rulings in Decision T-083 of

2021, one of the most important is

the resolution of the conflict between

the right to life and religious freedom.

This is historically attributed to mature

minors who abstain from a certain me-

69 Decision T-083 of 2021, Constitutional Court,
paragraphs 40, 214 and 237.

0 General Comment No. 12, paragraph 97
Committee on the Rights of the Child.



instrumentos internacionales que la
protegen, como la Declaracion Univer
sal de los Derechos Humanos®, la De-
claracion sobre la Eliminacion de todas
las Formas de Intolerancia y Discrimina-
cion fundadas en la Religion o las Con-
vicciones, y la Resolucién 65/211 del
30 de marzo de 2011, adoptada por la
Asamblea General de las Naciones Uni-
das, sobre la eliminacion de todas las
formas de intolerancia y discriminacion
basadas en la religiéon o las creencias®’.

En tercer lugar, de acuerdo con
la prohibicién de la CDN, la Sentencia de
la Corte protegio a la joven de un trato
cruel, inhumano, degradante o de tortu-
ra al impedir que se le sometiera a un
trato al que ella no habia consentido®.
Esto, porque la determinacion de DSCL
de no recibir una transfusion de sangre
era tan fuerte que, segun consta en el
expediente, para administrarsela el per-
sonal médico habria tenido que recurrir
a actos violatorios de su dignidad huma-
na. Ella manifestd que: “se «resistirlial
con todas [sus] fuerzas..., como si se
tratara de una violacion sexual»”; y que:

1972, Articulo 12 (libertad de conciencia y
de religion). Citado en el parrafo 142 de la
Sentencia T-083 de 2021.

56 Citada en el parrafo 141 de la SentenciaT-083
de 2021.

87 Citada en la nota del parrafo 140 de la Sen-
tencia T-083 de 2021.

% CDN, Articulo 37, parrafo 1-a.
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dical procedure for religious reasons.
The Court analyzed the relationship be-
tween these rights, and together with
the principle of human dignity, it stated
that the reconciliation and coexistence
of these rights was not only possible
but also essential. It stated:

Constitutional caselaw clearly

shows that the right to life in

dignity and religious freedom

are closely related, since that

freedom protects one of the

inherent capacities of human

beings: having a personal rela-

tionship with God. As explained

in Paragraphs 159 through 165

of the Analysis, one of the ma-

nifestations of such a relations-

hip is to live in harmony with

the moral principles adopted

as a result of the faith being

professed. Consequently, the

believer's right to life in dignity

involves being able to live in har

mony with his or her faith, that

is, at peace with God”".

For the Court, “the right to life is
not limited to mere physical existence,
but also means living in harmony with
the dignity to which human beings are
entitled”’2. This statement emphasizes

7T Decision T-083 of 2021, Constitutional Court,
paragraph 171.
72 Decision T-083 of 2021, Constitutional Court,
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“el personal sanitario solo podria trans-
fundirle sangre «violentamente o sedan-
dolla] o narcotizandolla] para que no [se]
dé cuenta»”%. A fin de vencer su vo-
luntad y resistencia, habrian tenido que
usar métodos para dejarla inconsciente,
0 sedarla, o hasta usar fuerza o atarla.
En cuarto lugar, segun el Comité
de los Derechos del Nino, las decisio-
nes que respetan el interés superior del
nino son aquellas que estan motivadas,
justificadas, explicadas y que explici-
tamente senalan las circunstancias de
hecho referentes al nino’®. Esto es lo
qgue evidencia la detallada y exhaustiva
parte considerativa de la Sentencia.

1. Armonizacion de los derechos: el de-
recho a la vida no excluye el derecho
a la libertad religiosa
Entre todas las conclusiones de la Sen-
tencia T-083 de 2021, una de las mas
relevantes es la resolucién del conflicto
entre el derecho a la vida y el derecho a
la libertad religiosa, histéricamente atri-
buido al caso de los menores maduros
gue se abstienen de un procedimiento
médico por motivos religiosos.
La Corte estudio la relaciéon entre
estos derechos vy, junto con el principio
de dignidad humana, indicd que su ar

% Sentencia T-083 de 2021, parrafos 40, 214 y
237 Corte Constitucional.

70 Observacion General nim. 14, parrafo 97
Comité de los Derechos del Nino.
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the important role that the fundamental
right to human dignity plays for mature
minors. In this particular case, the Court
pointed out that “forcing Petitioner to
receive those transfusions would mean
subjecting her to a life under conditions
that she considers undignified in the Ii-
ght of her professed faith” 72,

The Court ruled that the child pro-
tective measures applied by the ICBF
and the fundamental rights judgment
issued by the appellate court threate-
ned DSCL'S fundamental rights to reli-
gious freedom and life with dignity™.
Her decision to forego blood transfu-
sions is an expression of her religious
freedom. By her mature and indepen-
dent exercise of this freedom, DSCL as-
pires to “live in harmony with her pro-
fessed faith, and... the choice to obey
or disobey this command profoundly
affects Petitioner’s relationship with the
Supreme Being””®. In the words of the
Court, “for Petitioner, being transfused
would amount to a failure in her efforts
to live in harmony with the very manda-
tes of the religion to which she adhe-
res”’ She repeatedly demonstrated this

paragraph 170.

73 Decision T-083 of 2021, Constitutional Court,
paragraph 214.

7 Decision T-083 of 2021, Constitutional Court,
paragraph 213.

75 Decision T-083 of 2021, Constitutional Court,
paragraph 209.



monizacion y coexistencia no solo es
posible sino imprescindible:

A la luz de la jurisprudencia
constitucional, es claro que el
derecho a la vida digna y la liber
tad religiosa estan intimamente
relacionados, por cuanto esta li-
bertad protege una de las facul-
tades inherentes al ser humano:
tener una relacion personal con
Dios. Como se explicdé en los
ffjj. 159 a 165, una de las mani-
festaciones de dicha relacion es
vivir de acuerdo con el sistema
moral adoptado con fundamen-
to en la fe que se profesa. En
consecuencia, el derecho a la
vida digna del creyente implica
la posibilidad de vivir de forma
coherente con su fe, es decir,
vivir en paz con Dios’".

Para la Corte, “el derecho a la
vida no se limita a la mera existencia
fisica, sino que implica vivir de confor
midad con la dignidad propia del ser
humano”’2. Esta declaracion recalca el
papel que juega el principio de la digni-
dad humana para los menores maduros
gue solicitan un tratamiento médico que
no transgreda su libertad religiosa. En
el caso concreto, la Corte senald que:

/1 Sentencia T-083 de 2021, parrafo 171, Corte
Constitucional.

’2 Sentencia T-083 de 2021, parrafo 170, Corte
Constitucional.
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by emphatically stating “that it would
have dire consequences on her physi-
cal, psychological and spiritual life"’®.
Consequently, disregarding the
religious freedom that motivates a ma-
ture minor’'s medical decision is not an
option, since it would sacrifice the mi-
nor's fundamental right to human dig-
nity and religious freedom. In this vein,
any administrative or judicial orders that
do not respect a mature minor's fun-
damental right to human dignity and
religious freedom would be unconstitu-
tional. Conciliation of these rights may
only be guaranteed to the extent that
“healthcare institutions and staff: (i) res-
pect the patient’s decision not to accept
blood transfusions on religious grounds,
and (ii) try to offer transfusion alternative
procedures and medication, as long as it
is medically and scientifically feasible””’.
Finally, religious freedom has li-
mits in Colombia that were itemized in
Decision T-083 of 2021. However, the
Court clearly held that in this particular
case the minor did not overstep any of
them, to wit, threatening public health,
morals, order, safety, or interfering with
the rights and freedoms of others’®.

76 Decision T-083 of 2021, Constitutional Court,
paragraph 210.

77 Decision T-083 of 2021, Constitutional Court,
paragraph 190.

78 Decision T-083 of 2021, Constitutional Court,
paragraph 215.
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“obligar a la accionante a recibir dichas
transfusiones implicaria someterla a
vivir en condiciones que ella conside-
ra indignas a la luz de la fe que profe-
sa"”3,

En la Sentencia T-083 de 2021, la
Corte determiné que la medida de res-
tablecimiento de derechos impuesta
por el ICBF y la sentencia de tutela del
Juez de segunda instancia, amenazaron
los derechos fundamentales a la liber
tad religiosa y a la vida digna de DSCL™.
Su decision de no recibir transfusiones
de sangre es una manifestacion de su
libertad religiosa. Al ejercer esta liber-
tad madura e Independientemente,
DSCL aspira a “vivir de forma coherente
con la fe que profesa, y... cumplir o no
con dicho mandato incide de forma in-
tensa en la relacion que la accionante
tiene con el ser supremo”’®.

Como lo expreso la Corte, “para
la accionante recibir transfusiones im-
plicaria fracasar en su aspiraciéon de vivir
de forma coherente con los mandatos
propios de la religion a la que se ads-
cribe’] tal como ella lo demostré en di-
versas oportunidades al afirmar, enfati-
camente, “que tendria consecuencias

73 Sentencia T-083 de 2021, péarrafo 214, Corte
Constitucional.

" Sentencia T-083 de 2021, péarrafo 213, Corte
Constitucional.

’s Sentencia T-083 de 2021, parrafo 209, Corte
Constitucional.
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In summary, the Constitutional
Court applied the CRC and resolved the
apparent conflict between the funda-
mental right to life and religious freedom
of mature minors who opt to receive
medical treatment without a particular
modality, such as blood transfusion. \We
shall next consider how a mature minor
can implement health care decisions in
harmony with their fundamental rights
by informed consent.

2. Mature minors’ informed consent
and the significance of the advance
medical directive

A. Mature minors’ informed con-
sent

Informed consent objectifies the prin-
ciple of autonomy and the right to full
information’®. The former, because
it is the patient’s means to express
their wish to receive, or submit to a
particular medical treatment or pro-
cedure; the latter, because it requires
guaranteeing the patient’s right to re-
ceive clear and sufficient information
regarding the treatment or procedure,
including its risks and benefits, to be
able to make competent health care
decisions. Depriving a patient of the
necessary information can result in
a denial of the patient’'s other rights.

Therefore, informed consent must not

’® Decision T-083 of 2021, paragraph 123.



nefastas para su vida fisica, psicoldgica
y espiritual .

De modo que, no puede desco-
nocerse el derecho a la libertad religio-
sa tras la decision médica de un menor
maduro, pues sacrificaria su dignidad
humana y sus derechos fundamenta-
les. Por lo cual, las 6rdenes adminis-
trativas o judiciales que no garanticen
el derecho a la libertad religiosa de un
menor maduro son inconstitucionales.
Solo se garantizara la armonizacion de
estos derechos en la medida en que
“las Instituciones sanitarias y el perso-
nal médico: (i) respeten la decision del
paciente de no recibir transfusiones de
sangre por motivos religiosos; vy, (ii) pro-
curen ofrecer procedimientos o medi-
camentos alternativos a las transfusio-
nes, siempre que sea posible médica y
cientificamente”””.

Por ultimo, en Colombia, la liber-
tad religiosa tiene los limites enuncia-
dos en la Sentencia T-083 de 2021. Sin
embargo, la Corte fue clara al estable-
cer que, en el caso concreto, la decision
de la menor no sobrepasd ninguno de
ellos, a saber: desconocer la seguridad,
el orden, la moralidad y la salubridad

6 Sentencia T-083 de 2021, parrafo 210, Corte
Constitucional.

7 Sentencia T-083 de 2021, parrafo 190, Corte
Constitucional.
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depend solely on the judgment of in-
formation providers.

The capacity of mature minors
to give informed consent has evolved
under Colombian constitutional law. Ini-
tially, third parties close to the patient
were allowed to authorize all types of
treatment, with certain limitations®.
Later, parental consent was no longer
given absolute weight and standards
were established to allow for the pos-
sibility of considering the minor's con-
sent®'. Thereafter, case law has pro-
gressed to the point of “protecting the
right of minors to be heard when deci-
sions are made”#.

In the area of mature minors’
informed consent, Decision T-083 of
2021 reinforces the legitimacy of the
decision to consent or refuse a medical
procedure, such as blood transfusions,
without such a decision being deemed
a waiver of the right to health®. Howe-
ver, in such cases the Court held that
the minor patient must have received
timely, clear, detailed, and complete in-

8 Decision T-401 of 1994.

8 Decision T-477 of 1995 for intersexual minor
cases, and Decision SU-642 of 1998.

82 Decision C-246 of 2017

8 In its review of statutes that regulate the
fundamental right to health, the Court sta-
ted that “ownership of fundamental rights is
unwaivable, but the exercise thereof by the
owner is an expression of his or her autono-
my " To that end, see Decision C-313 of 2014,
Section 5.2.2.3.
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publicas, o interferir en el ejercicio de los
derechos y libertades de terceros’®.

En sintesis, la Corte Constitucio-
nal aplico la CDN y resolvié el aparente
conflicto entre los derechos fundamen-
tales a la vida y a la libertad religiosa
de los menores maduros que deciden
recibir tratamiento médico que excluya
cierta terapéutica en particular, como
son las transfusiones de sangre. A
continuaciéon, veremos la manera en
gue un menor maduro puede materia-
lizar su decision terapéutica en armo-
nia con sus derechos fundamentales:
el consentimiento informado.

2. El consentimiento informado del me-
nor maduro y el valor del documen-
to de declaracion previa de voluntad
para la atencion médica

A. El consentimiento informado de
los menores maduros
El consentimiento informado materiali-
za el principio de autonomia y el dere-
cho a la informacion’®.

El primero, por cuanto es el ins-
trumento del paciente para manifestar
su voluntad de recibir o someterse a
determinado tratamiento o procedi-
miento meédico. El segundo, porque
exige garantizar el derecho del paciente

’8 Sentencia T-083 de 2021, parrafo 215, Corte
Constitucional.
/9 Sentencia T-083 de 2021, parrafo 123.
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formation regarding the procedures and
alternatives for treating the condition®.
Consequently, a patient's conscious
and intentional dissent “may not be dis-
regarded under pretext of following the
best medical opinion”®s.

In the Court’'s view, a patient
“may refuse ‘at his own risk or respon-
sibility, the use of any medical proce-
dure or treatment, even if it is ‘vitally
necessary’ without waiving his or her
right to medical attention”®6.

B. A mature minor’s advance medi-
cal directive must be respected
as an expression of informed
consent and religious freedom

A mechanism by which DSCL exercised
her autonomy, demonstrating her level
of maturity and expressing her informed
consent was by executing an advance
medical directive (hereinafter, “DPA").
This document contained advance heal-
th care instructions, particularly her re-
qgquest to receive medical treatment
without blood transfusions because of
being one of Jehovah's Witnesses®’.

8 Decision T-083 of 2021, paragraph 184.

8 Decision T-083 of 2021, paragraph 186.

8 Decision T-083 of 2021, paragraph 186.

8 Decision T-083 of 2021, paragraph 2. The
advance medical directive contained these
specific instructions: “(i) ‘[She is] one of
Jehovah's Witnesses and direct[s] that no
transfusions of whole blood, red cells, white
cells, platelets, or plasma be given [her] un-
der any circumstances, even if health-care




a recibir informacion clara y suficiente
respecto del procedimiento o trata-
miento médico, incluso sus beneficios
y riesgos, para asi tomar decisiones sa-
nitarias competentes. Privar de la infor
macion necesaria a un paciente podria
resultar en la privacion de otros de sus
derechos fundamentales, por lo que el
consentimiento informado no debe de-
pender unicamente del criterio de quie-
nes han de proveer la informacion.

La capacidad de los menores ma-
duros para dar su consentimiento infor-
mado ha evolucionado en la jurispruden-
cia constitucional colombiana a lo largo
del tiempo. En el principio, se permitia
gue terceros allegados al paciente auto-
rizaran toda clase de tratamientos, con
ciertas limitaciones®. Posteriormente,
dej6 de otorgarse plena prevalencia al
consentimiento paterno y se definieron
criterios que permitian la posibilidad de
tomar en cuenta el consentimiento del
menor®’. De ahi, la jurisprudencia ha
avanzado, “para proteger el derecho de
los menores de edad a ser escuchados
en la toma de decisiones”®2,

En lo que respecta al consenti-
miento informado de los menores ma-
duros, la Sentencia T-083 de 2021 re-

80 Sentencia 401 de 1994.

81 Sentencia T-477 de 1995 para casos de me-
nores de edad intersexuales y Sentencia SU-
642 de 1998.

82 Sentencia C-246 de 2017
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In Colombia, documents such
as the dpa conform to the principle of
human dignity and guarantee the right
to free development of personality, au-
tonomy, and privacy®. For instance, in
Colombia, there is a document entitled
“Advance Directive Record” (hereinaf-
ter, “DVA")®. In a bvA, a competent per-
son legally and mentally makes a free,
conscious, and informed statement of
their desire to accept or not to submit
to unnecessary medical treatments

providers believe that such are necessary to
preserve [her] life (Acts 15:28, 29)! (ii) ‘[She]
refusels] to pre-donate and store [her] blood
for later infusion’. (iii) [She] do[es] not want
[her] life to be prolonged if, to a reasonable
degree of medical certainty, [her] situation is
hopeless'”

Decision 2665 of 2018, Recitals. Ministry of
Health and Social Security.

Decision 2665 of 2018, Article 1. Ministry of
Health and Social Security. Bolivar Gémez,
PL. y Goémez Cérdoba, A. |. (2016). End-of-
Life Healthcare Directives. An Approach
Under Colombian and Comparative Law.
Latin-American Journal of Bioethics, 16(1),
128-153. DOIl: http://dx.doi.org/10.18359/
ribi. 1444, page 131: "An advance directive is
the unilateral, autonomous and free expres-
sion, made by a person as a moral subject,
regarding their wishes in a clinicopathologi-
cal situation that diminishes or extinguishes
their independence, their autonomy, and in
which the person cannot directly and ex
pressly express consent” The author’s note
that in their research they have found that
different jurisdictions designate this docu-
ment in various ways, such as an “Advance
Medical Directive” and the binding directive
may be included in a “Durable Power of At-
torney” or a “Power of Attorney for Personal
Care’ but all ultimately have the same effect.

8
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fuerza la validez de la decision de éstos
de consentir o disentir de un determi-
nado procedimiento médico, como las
transfusiones de sangre, sin que esta
decision impligue renunciar a su de-
recho a la salud®. Sin embargo, para
estos casos, la Corte establecid que
el paciente debe haber recibido infor-
macion oportuna, clara, detallada vy
completa sobre los procedimientos vy
alternativas para tratar la enfermedad
que padece®. De modo que, en lo que
respecta al disentimiento voluntario y
consciente como titular del derecho a la
libertad religiosa, “no es posible desco-
nocerlo, so pretexto de aplicar el mejor
criterio médico”®.

Segun la Corte, el paciente “pue-
de rechazar «bajo su propio riesgo y
responsabilidad, la practica de cualquier
procedimiento o tratamiento meédico»
incluso silo «requier[e] con necesidad»,
sin que esto impligue renunciar a su de-
recho a recibir atencidon sanitaria”®,

8 Al estudiar la Ley estatutaria que regula el
derecho fundamental a la salud, la Corte indi-
c6 que: "la titularidad de los derechos funda-
mentales es irrenunciable, pero, el ejercicio
de los mismos por parte del titular es expre-
sion de su autonomia” Para tal fin, véase la
Sentencia C-313 de 2014, seccion 5.2.2.3.

84 Sentencia T-083 de 2021, parrafo 184.

8 Sentencia T-083 de 2021, parrafo 186.

8 Sentencia T-083 de 2021, parrafo 186.
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or procedures, including those aimed
at prolonging life%, in the event they
later become incapable of expressing
that decision. In express reference to
the law, minors between 14 and 18
may also express their decision in a
DVA®!,

Therefore, a DPA is not just ins-
truction or advance expression on heal-
th care. \When a person expresses their
decision on a particular treatment on
the basis of religious beliefs they seek
to ensure their right to religious free-
dom, as well as right to health, and life
with dignity. It becomes a document
that contains an outward, public, clear
expression of their faith and must be
respected because, in the Court's view,
religious freedom includes outward
acts by which the belief is manifested,
that is, by revealing or demonstrating
the actions required by that faith®.
This right protects the holder from the
actions of third parties and therefore
“'cannot include coercion from the sta-
te or other parties’ ‘nor... be subject to
prohibition by the authorities or private
parties’" %,

% Decision 2665 of 2018, Article 2. Ministry of
Health and Social Security.

9 Decision 2665 of 2018, Article 3, paragraph.
Ministry of Health and Social Security.

92 Decision T-083 of 2021, paragraph 146.

% Decision T-083 of 2021, paragraph 150.



B. La declaracion previa de volun-
tad para la atencion médica de
un menor maduro debe respe-
tarse por ser una manifesta-
cion del consentimiento infor
mado y la libertad religiosa

Un mecanismo por el que la accionan-
te ejercid su autonomia y manifesto su
consentimiento informado fue median-
te la suscripcion de una “declaracion
previa de voluntad para la atencion mé-
dica (en adelante “"DPA")"

Este documento contenia antici-
padamente sus instrucciones en mate-
ria de salud, particularmente, su solici-
tud de recibir tratamiento médico sin
transfusiones de sangre por ser testigo
de Jehova®.

En Colombia, los documentos
como la DPA armonizan con el principio
de la dignidad humana y garantizan los
derechos al libre desarrollo de la perso-

8 Sentencia T-083 de 2021, parrafo 2. La de-
claracion previa de voluntad para la atencion
médica de la menor contenia esta instruc-
cién especifica: “(i) «[Ella es] Testigo de Je-
hova y no aceptla] transfusiones de sangre
completa, gldbulos rojos, glébulos blancos,
plaguetas o plasma, bajo ningln concepto,
aunqgue el personal médico las crea nece-
sarias para salvarlle] la vida (Hechos 15:28,
29)». (i) «[Se] nieglal a que [le] extraigan san-
gre para almacenarla y transfundirla poste-
riormente». (iii) «No deselal que prolonguen
[su] vida si, a un grado razonable de certeza
médica, [se] encuentra en fase terminal»”
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In the Decision T-083 of 2021, the
Court gave full weight to the DPA execu-
ted by DSCL and included it among the
factors used to determine her level of
maturity. It found that the DPA is an ex-
pression of DSCL'S autonomy, as were
her expressions of informed consent
before medical personnel and her par
ticipation in the administrative and judi-
cial proceedings. The Court found that
these expressions of informed consent
were evidence that the minor was “firm
and consistent” %,

In summary, a mature minor’s in-
formed consent is valid as an expres-
sion of their fundamental rights and the
decision must be complied with and
respected. In the case of a minor who
requests medical treatment without
blood transfusions, the minor can me-
morialize her decision in a DPA, a written
document that constitutes an expres-
sion of their religious freedom. The next
two sections focus on the effects of
this informed decision on third parties
with a significant interest in a minor’s
medical condition: medical personnel
and the minor’s parents.

% Decision T-083 of 2021, paragraph 198.
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nalidad, la autonomiay la intimidad®®. Por
ejemplo, en Colombia existe el denomi-
nado “Documento de Voluntad Anticipa-
da” (en adelante “DVA")®. En él, “toda
persona capaz, sana o en estado de en-
fermedad... como prevision de no poder
tomar tal decision en el futuro, declara,
de forma libre, consciente e informada
su voluntad de no someterse a medios,
tratamientos y/o procedimientos mé-
dicos innecesarios que pretendan pro-
longar su vida"%. Por remisién expresa
de la norma, los menores entre 14 y 18
anos de edad pueden también manifes-
tar su decisidon mediante un DVA®'.

Por ende, la DPA no es una simple
instrucciéon o manifestacion anticipada

8 Resolucion 2665 de 2018, Consideraciones,
Ministerio de Salud y Proteccion Social.

89 Resolucion 2665 de 2018, Articulo 1o., Mi-
nisterio de Salud y Proteccion Social. Bolivar
Gémez, PL. y Gomez Cordoba, A.l. (2016).
Voluntades anticipadas al final de la vida. Una
aproximacién desde la regulacion colombia-
na y en el Derecho comparado. Revista La-
tinoamericana de Bioética 16(1), 128-153.
DOLl: http://dx.doi.org/10.18359/rlbi. 1444, p.
131: “La voluntad anticipada es la manifesta-
cién que hace, de manera unilateral, auténo-
ma vy libre, una persona, como sujeto moral,
sobre lo que quiere en caso de encontrarse
en una determinada condicion clinico-pato-
l6gica que le disminuya o le aniquile su in-
dependencia, su autonomia, y en la que no
pueda manifestar de manera directa y expre-
sa su consentimiento”

% Resolucion 2665 de 2018, Articulo 20., Minis-
terio de Salud y Protecciéon Social.

91 Resolucion 2665 de 2018, Articulo 30., Mi-
nisterio de Salud y Proteccion Social.
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IV. EFFECTS OF THE DECISION ON
THIRD PARTIES: MEDICAL PERSON-
NEL MUST PROVIDE AND COVER
TREATMENT THAT GUARANTEES
THE MATURE MINOR'S DECISION

In DecisionT-083 of 2021, the Constitu-
tional Court ordered medical personnel
to consider, respect, and implement
DSCL'S decision, thereby guaranteeing
her human dignity and right to a diag-
nosis.

1. Providing medical care that guarantees
the mature minor’s right to life with
dignity

Human dignity is a common basis for

mature minors who request continua-

tion of medical care in harmony with
their religious beliefs and for those who
request euthanasia, also known as the
right to death with dignity®. In DSCL'S
case, it Is important to acknowledge
that when she objected to the use of

blood in her medical treatment she did

not appeal to the right to death with dig-

nity. The Constitutional Court found that

“DSCL states that she wishes to live, and

therefore requests medical care compa-

tible with her faith, provided that it does
not involve blood transfusions”.

To prevent irreversible harm to
the mature minor’s dignity and other

% Decision 825 of 2018, Article 10. Ministry of
Health and Social Security.
% Decision T-083 of 2021, paragraph 101.



en materia de salud. Cuando un indivi-
duo expresa su decision respecto a de-
terminado tratamiento sobre la base de
sus creencias, lo que pretende es ga-
rantizar su derecho a la libertad religio-
sa, ademas de sus derechos a la salud
y a la vida digna. Tal documento se con-
vierte en una manifestacion externa,
publica y clara de su fe, y debe ser res-
petada porque, para la Corte, la libertad
religiosa incluye los actos externos por
los que la creencia se manifiesta, o sea,
al revelar o visibilizar los comportamien-
tos que ésta requiere®’. Este derecho
protege a su titular frente a la coaccion
de terceros vy, por tanto,
consistir en una imposicion ni del Esta-

1

"«no puede

do ni de otra persona» como «tampo-
CO... ser objeto de prohibicién por parte
de la autoridad o de particulares» "9,
En la Sentencia T-083 de 2021,
la Corte le dio plena validez a la DPA di-
ligenciada por un menor maduro, vy la
incluyd entre los factores que determi-
nan su grado de madurez. Estimd que
la DPA es una expresion de la autono-
mia del menor maduro, al igual que lo
fueron sus manifestaciones de con-
sentimiento informado ante el personal
meédico y sus intervenciones en el tra-
mite administrativo vy judicial. La Corte

92 Sentencia T-083 de 2021, parrafo 146.
% Sentencia T-083 de 2021, parrafo 150.
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fundamental rights, the Court did so-
mething exceptional during its review
of the case — it issued a preliminary
injunction. That injunction deferred the
effects of the measures imposed by
ICBF and the appellate court, which au-
thorized medical personnel to transfuse
DSCL until such time as the Court issued
its final judgment®. The Constitutional
Court found that this injunction was ne-
cessary and urgent because one single
transfusion would constitute irreversi-
ble harm, which if administered “could
not be undone by the judgment”®. For
that reason, twice it ordered all medi-
cal personnel to continue to provide
health care to DSCL without giving her
blood, the specific treatment that she
refused®.

7 Decision T-083 of 2021, paragraphs 71 and 72.

% Decision [Spanish, "Auto”] 009 of 2021 of
the Seventh Appellate Department of the
Constitutional Court, January 26, 2021, para-
graphs 76, 78 and 80. File No. T-7970593.

% Decision [Spanish, “Auto”] 009 of 2021 of
the Seventh Appellate Department of the
Constitutional Court, January 26, 2021,
paragraph 84 and Third paragraph of the
Ruling. In addition, the Constitutional Court
issued Decision 121 off 2021, dated March
16, 2021, in response to the treating hos-
pital’s request for clarification. This deci-
sion [Spanish, “providencia”] reiterated the
contents of its previous decision [Spanish,
"auto”], see paragraphs 14 and 15.
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concluyd que estas manifestaciones de
su consentimiento informado eviden-
ciaron que la decision de la menor era
“firme y persistente” .

En resumen, el consentimiento
informado de un menor maduro es va-
lido como expresion de sus derechos
fundamentales, y la decisién que impli-
qgue debe ser cumplida y respetada. Al
solicitar tratamiento médico sin trans-
fusiones de sangre basandose en sus
creencias religiosas, el menor puede
plasmar su decision en una DPA, docu-
mento escrito que es una manifesta-
cion de su libertad religiosa.

Las siguientes dos secciones se
enfocan en el efecto de esta decision
informada en los terceros a quienes
mas incumbe el estado de salud de un
menor: el personal médico y sus pa-
dres.

IV. EL EFECTO DE LA DECISION EN
TERCEROS: EL PERSONAL MEDICO
DEBE PROPORCIONARY CUBRIR UN
TRATAMIENTO QUE GARANTICE
LA DECISION DEL MENOR MADURO

En la Sentencia T-083 de 2021, la Corte
Constitucional ordené al personal médi-
CO que escuchara, respetara y realizara
la decision de DSCL, garantizando asi su
dignidad humana y su derecho al diag-
nostico.

% Sentencia T-083 de 2021, parrafo 198.
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2. Providing the mature minor medical
care that guarantees the right to a
diagnosis

The order issued to the treating medi-

cal staff further protected the right to a

diagnosis. This right consists of (1) accu-

rately identifying the condition, (2) fully
evaluating the patient in a timely man-
ner, and (3) prescribing the proper pro-
cedure for the patient’s biological or me-
dical conditions in harmony with current
medical science and available resour
ces'®. |t is part of the right to health™,

which is not waived by the fact that a

patient decides not to undergo a par

ticular treatment or recommendation.

Rather, it imposes on the health care

provider the duty to seek to implement

alternative treatment that conforms to
the patient’s objection?.

On the basis of the right to a
diagnosis, the hospital was ordered to
carefully consider the particular condi-
tions of DSCL, who was one of Jehovah's
Witnesses. The Court reiterated its case
law by stating that “refusal of blood
transfusion does not mean that the pa-
tient is waiving the right to health, nor
does it exempt healthcare entities from
their duty to seek alternative treatment

100 Decisions T-196 of 2018 and T- 508 of 2019.
100 Decision T-083 of 2021, paragraph 181.
102 Decision T-083 of 2021, paragraph 185.



1. Proporcionar atencion médica que
garantice el derecho del menor ma-
duro a vivir dignamente

La dignidad humana es un fundamento

comun entre los menores maduros que

solicitan la continuacién de su atencion
médica acorde a sus creencias religio-
sas y entre quienes solicitan la eutana-
sia, también conocido como el derecho

a una muerte digna®.

En el caso de DSCL, cabe aclarar
gue, al objetar al uso de sangre en su
tratamiento médico, no apeld al dere-
cho a morir dignamente, sino a vivir
con dignidad, es decir, de acuerdo a su
autonomia vy libertad religiosa. Como lo
ratifico la Corte Constitucional, “DSCL
manifiesta que desea vivir y, por tanto,
solicita recibir atencion médica compa-
tible con su fe, es decir, siempre que no
implique transfusiones sanguineas” .

Para prevenir el perjuicio irreme-
diable a la dignidad y los demas dere-
chos fundamentales de la menor ma-
dura, la Corte hizo algo sobresaliente
durante su estudio del caso: decretd
una medida provisional. Por medio de
ésta, se suspendieron los efectos de la
medida impuesta por el ICBF y la sen-
tencia de segunda instancia, que facul-
taba al personal médico para efectuar

% Resolucion 825 de 2018, Articulo 10, Ministe-
rio de Salud y Proteccion Social.
% Sentencia T-083 de 2021, parrafo 101.
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thereof” %, As a result, a full evaluation
was ordered of all treatment alternati-
ves compatible with DSCL'S religious
beliefs™,

In this case, the Court categorica-
lly stated: “"DSCL'S treating medical staff
have evaluated some, but not necessa-
rily all, of the treatment alternatives” .
It ordered the hospital to evaluate blood
transfusion alternative treatment op-
tions, even those that did not fully re-
place it, and ordered the Health Promo-
ting Entity (EPS) to provide them.

The Court further explained what
to do if the blood transfusion alternati-
ves are not approved by the National
Food and Drug Monitoring Institute (IN-
VIMA) or if they are not included in the
institutional protocols for managing the
condition. Reiterating case law, it sta-
ted that a medication’s lack of medical
registration is no bar to its being pres-
cribed and used. What matters in the-
se cases, among other legal and case
law requirements, is for the treating

103 Decision T-083 of 2021, paragraph 188. In
addition, in paragraphs 185, 191, 217 and
225 the Court reiterated the idea that this
medical treatment decision “does not
amount to a waiver of her right to receive
health care, and does not exempt health-
care entities from providing healthcare
services”

104 Decision T-083 of 2021, paragraph 225,
and Fourth paragraph of the Ruling.

105 Decision T-083 of 2021, paragraph 223.

Rafael Galvis, Liliana Melisa Gomez Barazarte, Andrea Contreras y Javier Ortiz



Revista Praxis de la Justicia Fiscal y Administrativa Numero 33, Ano 2023

la transfusion a DSCL, hasta cuando
se profiriera la sentencia de fondo¥.
La Corte Constitucional consideré que
esta medida era necesaria y urgente
porgue una sola transfusion resultaria
en dano irreversible que, de realizarse,
“no podria ser reparado por la senten-
cia”®. Por tal motivo, en dos providen-
cias advirtid claramente a todo el perso-
nal médico que debia seguir prestando
atencion médica a la accionante sin
administrarle sangre, el tratamiento al
cual se oponia®,

2. Proporcionar al menor maduro aten-
cion médica que garantice el derecho
al diagndstico

La orden dada al personal médico que

atendia a la paciente también ampara

el derecho al diagndstico. Este derecho
consiste en: (i) identificar con precisiéon
la patologia; (ii) valorar al paciente opor-
tuna y completamente; v, (iii) prescribir

9 Sentencia T-083 de 2021, parrafos 71y 72.

% Auto 009 de 2021 de la Sala Séptima de
Revisiéon de la Corte Constitucional, 26 de
enero de 2021, parrafos 76, 78 y 80, Expe-
diente T-7970593.

% Auto 009 de 2021 de la Sala Séptima de
Revisiéon de la Corte Constitucional, 26 de
enero de 2021, parrafo 84 y pérrafo terce-
ro de la parte resolutiva. Adicionalmente, la
Corte Constitucional dictdé el Auto 121 de
2021 de fecha 16 de marzo de 2021, en
respuesta a una solicitud de aclaracion del
hospital tratante. En esta providencia reite-
ré lo dicho en su anterior auto, para lo cual
véanse los péarrafos 14 y 15.
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physician or the medical board to verify
that the scientific community recogni-
zes that the medication in question is
appropriate for the treatment of the
subject condition™®.

In harmony with the foregoing,
the main impact of a mature minor’s
treatment decision on medical person-
nel is the obligation to consider and
respect the minor's decision and there-
fore, to study and propose an opinion
regarding all medical alternatives that
conform to the patient’s wishes and
medical possibilities.

Finally, what effect does it have
on the mature minor’s parents?

V. EFFECTS OF THE DECISION ON
THIRD PARTIES: PARENTS WHO
RESPECT THE DECISIONS OF THEIR
MATURE MINOR CHILDREN ARE
NOT NEGLECTING THEIR
MEDICAL CARE
1. The legal rule of in dubio pro familia
protects the right to privacy and the

exercise of parental responsibility

One final aspect of Decision T-083 of
2021 to be highlighted, is the reference
to the legal rule of in dubio pro fami-
lia. From its initial articulation in 1999,
this rule has stated that “if the judge
has any doubts as to the decision to be
made, they must be resolved in favor of

106 Decision T-083 of 2021, paragraph 179.



el procedimiento adecuado a las condi-
ciones biolégicas o médicas del pacien-
te, acorde al desarrollo de la ciencia
médica y los recursos disponibles'®.
Este derecho es parte del derecho a la
salud®, el cual no se entiende renun-
ciado por el hecho de que un paciente
decida no practicarse determinado tra-
tamiento o prescripcion. Todo lo contra-
rio, impone a la entidad que presta los
servicios sanitarios el deber de procurar
un tratamiento alternativo que respete
la objecién del paciente'.

En virtud del derecho al diagnés-
tico, se ordend al hospital tomar en
cuenta, con detenimiento, la situacion
particular de la demandante, que era
Testigo de Jehova. La Corte reiterd su
jurisprudencia al indicar que: “el rechazo
a las transfusiones de sangre no impli-
ca la renuncia al derecho a la salud por
parte del paciente, ni exime a las enti-
dades de salud de su deber de procurar
tratamiento alternativo a estas”'®. En
consecuencia, se ordend una valora-
cion completa de todas las alternativas

100 Sentencias T-196 de 2018 y T- 508 de 2019.

10t Sentencia T-083 de 2021, péarrafo 181.

102 Sentencia -083 de 2021, péarrafo 185.

103 Sentencia T-083 de 2021, péarrafo 188. Ade-
mas, en los parrafos 185, 191, 217 y 225 la
Corte reiter¢ la idea de que esta decisién
terapéutica “no implica renunciar a su de-
recho a recibir atencion sanitaria, ni relevar
a las entidades de salud de prestar los ser-
vicios asistenciales”
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the privacy of homes, which means that
substituting parents with state authority
must be kept at a minimum”'%’. Conse-
quently, if there is tension between the
medical opinion and the family’'s deci-
sion, the Court gives priority to parental
responsibility™®. Obviously, this rule is
applied without ignoring the duty to con-
sider and evaluate the minor’s opinion™®,
In DSCL'S case, her decisions
regarding her medical treatment and
those of her parents coincided. Her pa-
rents stated that they supported their
daughter’s request because it was her
mature decision®. Given that medical
personnel had been ordered to carry
out the blood transfusions against the
will of the patient and her parents,
the Court found that this order had dis-
regarded the rule of in dubio pro familia
and constitutional case law regarding
the autonomy of minors™'. Therefore,
the protection extended by the Court in
Decision T-083 of 2021 prevented the
substitution of the parents in the exer
cise of their parental responsibility.

107 Decision SU-337 of 1999.

108 Decision T083 of 2021, paragraphs 137
and 204.

109 Decision C-246 of 2017

0 Decision T-083 of 2021, paragraphs 5, 6,
11, 31, 32, 59, 85, 102 and 200.

" Decision T-083 of 2021, paragraph 204.
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terapéuticas que fueran compatibles
con las creencias religiosas de la pa-
ciente'®.

La Corte declard categoéricamen-
te: “el personal sanitario que esta aten-
diendo a DSCL ha valorado algunas de
las alternativas terapéuticas, pero no
necesariamente todas la existentes” .
Ordend al hospital evaluar las opciones
terapéuticas alternativas a las transfu-
siones de sangre, aun aquellas que no
las sustituyen plenamente y ordend a la
Entidad Promotora de Salud (EPS) que
las proveyera.

La Corte, ademas, precisé qué
hacer si las alternativas a las transfu-
siones de sangre no fuesen aprobadas
por el Instituto Nacional de Vigilancia de
Medicamentos y Alimentos (INVIMA), o
si no estuviesen incluidas en los proto-
colos institucionales para tratar la pato-
logia. Reiterando el criterio jurispruden-
cial, indicé que la ausencia de registro
sanitario de un medicamento no €s
impedimento para que se prescriba y
utilice. Lo importante en estos casos
es que, entre otros requisitos estatuta-
rios y jurisprudenciales, el médico o la
junta médica que atiende al paciente,
verifiguen que la comunidad cientifica
reconoce que el medicamento en cues-

104 Sentencia T-083 de 2021, pérrafo 225 y pa-
rrafo cuarto de la parte resolutiva.
105 Sentencia T-083 de 2021, péarrafo 223.
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2. Parents who support their mature
children’s medical treatment deci-
sions are not negligent

Parental responsibility establishes the

obligations of guidance, care, compa-

nionship, and upbringing of minor chil-
dren within their learning process. It in-
cludes “the father and mother’s shared
and joint duty to ensure that children
and adolescents can attain the greatest
possible enjoyment of their rights” "2,

It was clear to the Constitutional
Court, that DSCL'S parents fulfilled their
parental duty. The Court found that they
had “acted diligently to procure effecti-
ve protection for their daughter's rights.
Furthermore, the refusal of transfu-
sions of blood or of its four major com-
ponents was autonomously decided by
DSCL, not by her parents”"3. Therefore,
DSCL'S parents sought the maximum
enjoyment of their daughter’s rights by
comprehensively providing for her health
care and supporting her refusal to recei-
ve blood transfusions.

In summary, parents who deci-
de to support their child's decision to
accept or reject medical procedures,
such as blood transfusions, are neither
negligent, nor do they place their child
In a compromised position. By suppor-

"2 Childhood and Adolescence Code, Articles
10, 14 and 23.
3 Decision T-083 of 2021, paragraph 201.



tion es idoneo para el tratamiento de la
patologia’®.

De modo que, el efecto principal
de la decision terapéutica de un menor
maduro sobre el personal médico es
obligarlos a escuchar y respetar la de-
cision del menor vy, por ende, a estudiar
y pronunciarse sobre todas las alterna-
tivas médicas que armonicen con los
deseos del paciente y las posibilidades
de la ciencia médica.

Por ultimo, ¢como Iincide la de-
cision de un menor maduro en sus pa-
dres?

V. EL EFECTO DE LA DECISION
EN TERCEROS:

LOS PADRES QUE RESPETAN LAS
DECISIONES DE HIJOS QUE SON
MENORES MADUROS NO
DESCUIDAN SU ATENCION MEDICA

1. La regla jurisprudencial in dubio pro
familia protege el derecho a la intimi-
dad y el gjercicio de la responsabili-
dad parental

Un Ultimo aspecto a resaltar de la Sen-

tencia T-083 de 2021 es la remisién a la

regla jurisprudencial in dubio pro familia.
Desde su primera formulacion en

1999, esta regla ha declarado que, “si

el juez tiene dudas sobre la decisién a

tomar, éstas deben ser resueltas en fa-

vor del respeto a la privacidad de los ho-

106 Sentencia T-083 de 2021, péarrafo 179.
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ting a mature minor’'s request, parents
respect their child’s human dignity and
right to self-determination.

VI. CONCLUSION

The Constitutional Court’s Decision
T-083 of 2021 sets a striking precedent
for all mature minors seeking protection
of their fundamental rights in health
care. Its effects are not limited to tho-
se who make these decisions based on
religious beliefs, but it also sets forth a
rule of law that guarantees the funda-
mental rights of all patients. In addition,
it provides a guarantee to physicians to
respect a mature minor’'s medical deci-
sions without fear of incurring legal or
ethical liability. Their respect for that de-
cision will enable them to protect the
fundamental rights of a vulnerable but
autonomous person.

These are the main conclusions
from this decision™*:

4 "The resolution (ruling) in a fundamental
rights action has only inter partes effect,
which cannot be said of the ratio decidendi
of the judgment... constitutes a rule... au-
tomatically becomes generally applicable,
since its application is mandatory in all cas-
es falling under the same fact pattern con-
templated by the legal rule, as required by
deference to the right to equal protection”
(Decision T-569 of 2001) See also Article 10
of the Code of Administrative Procedure
and Appeals and Decision C-634 of 2011.
Ignorance of this constitutional precedent
may result in criminal malpractice. (Deci-
sion C-539 of 2011).
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gares, por lo cual los desplazamientos
de los padres por autoridades estatales
deben ser minimizados”'’. De modo
gue, en caso de existir tension entre la
recomendacion meédica y la decision de
la familia, la Corte privilegia el ejercicio
de la responsabilidad parental®. Claro
estd, esta regla se aplica sin omitir el
deber de escuchar y valorar la opinién
del menor de edad'®,

En el caso de DSCL, la decision de
la menor y la de sus padres coincidian.
Sus padres manifestaron a lo largo del
proceso que ellos sélo coadyuvan la pe-
ticion de su hija, pues era su decision
madura'®. En vista de que durante el
proceso se ordend al personal médico
efectuar las transfusiones de sangre en
contra de la voluntad de la paciente y de
sus padres, la Corte considerd que esta
orden desconoci¢ la regla in dubio pro
familia 'y la jurisprudencia constitucional
respecto de la autonomia de los meno-
res™. Por tal motivo, la proteccion brin-
dada por la Corte en la Sentencia T-083
de 2021 impidié que se desplazara a los
padres en el ejercicio de su responsabi-
lidad parental.

107 Sentencia SU-337 de 1999.

108 SentenciaT-083 de 2021, parrafos 137 y 204.

199 Sentencia C-246 de 2017

"0 Sentencia T-083 de 2021, parrafos 5, 6, 11,
31, 32, 59, 85, 102 y 200.

" Sentencia T-083 de 2021, péarrafo 204.
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e A mature minor is a patient

who, although not having
reached the age of majority
(legal capacity), has the abili-
ty to exercise his or her own
judgment, which allows him
or her to give effective con-
sent in areas that affect the
minor, such as health care.

In each case, a minor’'s matu-
rity should be analyzed with a
view to optimizing the exerci-
se of his or her autonomy as
well as, protecting human dig-
nity and the best interests of
the minor.

To assess a minor's maturity
in each particular case, the fol-
lowing should be jointly con-
sidered: (1) the minor's age,
although it is not definitive, (2)
the minor's ability to under
stand his or her situation, for
instance, through a psycho-
logical evaluation, and (3) the
firm and abiding nature of the
minor's decision.

A mature minor’s right to de-
cide is closely related to the
best interests of the child
doctrine and the rights ens-
hrined in the CRC, which must
be guaranteed as a whole.



2. No son negligentes los padres que
apoyan las decisiones de sus hijos
maduros con respecto a sus trata-
mientos méedicos

La responsabilidad parental establece

las obligaciones de orientacion, cuida-

do, acompanamiento y crianza de los
hijos menores dentro de su proceso de
formacion.

Incluye “la responsabilidad com-
partida y solidaria del padre y la madre
de asegurarse que los ninos, las ninas y
los adolescentes puedan lograr el maxi-
mo nivel de satisfaccion de sus dere-
chos" ™2,

Para la Corte Constitucional resul-
td claro que los padres de la accionante
cumplieron con su deber parental. La
Corte concluyd que, habian "actuado
diligentemente para buscar la efectiva
proteccion de los derechos de su hija.
Ademas, la decisidn terapéutica res-
pecto a las transfusiones de sangre o
de sus cuatro componentes principales
fue tomada por DSCL de manera auténo-
ma, y no por sus padres”'3. De modo
gque los padres procuraron respetar,
al maximo, los derechos de su hija al
brindarle atencion integral a su salud y
apoyar su negativa a las transfusiones
de sangre.

"2 Coédigo de la Infancia y la Adolescencia,
Articulos 10, 14y 23.
3 Sentencia T-083 de 2021, péarrafo 201.
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e A mature minor's informed

consent results from the exer-
cise of his or her fundamental
rights and may be expressed
in an Advance Medical Direc-
tive. This document must be
included in the evaluation of
the minor's maturity, and the
decision therein must be res-
pected.

If a mature minor requests
treatment at variance with
the doctor's recommen-

dation, medical personnel

must investigate, explain,
and provide treatment that
guarantees respect for the
minor’s informed decision,
thus protecting the minor’s
fundamental right to life with
dignity and the right to a diag-
nosis, which stems from the

minor’s right to health.

Mature minors have the ri-
ght to make decisions about
medical treatment based on
their religious beliefs, which
protects their autonomy and
their right to life with dignity
and religious freedom. Their
decision expressed through
informed consent is not a
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En sintesis, los padres que deci-
den apoyar la decision de un hijo sobre
aceptar o no algun tratamiento médico,
como las transfusiones de sangre, no
son negligentes, ni exponen a sus hijos
al peligro. Al coadyuvar la peticion del
menor maduro, los padres respetan la
dignidad humana y el derecho de auto-
determinacién de sus hijos.

VI. CONCLUSIONES
La Sentencia T-083 de 2021, de la Cor
te Constitucional, sienta un precedente
sobresaliente para todo menor maduro
qgue solicite proteccion para sus dere-
chos fundamentales en el ambito de la
salud.

Su trascendencia no se limita a
quienes, como los testigos de Jehova,
toman estas decisiones basandose en
sus creencias religiosas. Es un prece-
dente que ampara los derechos funda-
mentales de todo paciente. Ademas,
garantiza que un médico pueda res-
petar la decision médica de un menor
maduro sin incurrir en responsabilidad
civil o quebrantar la ética, pues con ello
no haria mas que proteger los derechos
fundamentales de alguien vulnerable
pero autbnomo. He aqui las conclusio-
nes principales de esta sentencia'*:

N4 *La solucion (parte resolutiva) de una sen-
tencia de tutela Unicamente tiene efectos
inter partes, no puede sostenerse lo mis-
mo de la ratio decidendi del fallo... consti-
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waiver of their fundamental
rights but a harmonious exer
cise thereof.

e Parents who respect the de-
cisions of their mature minor
children are not neglecting
their medical care. In deciding
between the doctor’s recom-
mendation and the family’'s
decision, the legal rule of in
dubio pro familia gives priority
to parental responsibility pur
suant to the fundamental right
to privacy.

This decision should serve as a
valuable legal reference not only for
authorities in Colombia but internatio-
nally. For example, in Mexico, the Su-
preme Court as well as other judicial
bodies are concerned with protecting
and guaranteeing the rights of children
and adolescents. This decision can
serve as a guidepost for the protection
of fundamental human rights. It holds
promise as a valuable comparative law
reference, a guide to both civil and
common law courts, and a resource
for law experts and future generations
of doctors and lawyers to consult.
This decision of the Colombia Consti-
tutional Court should encourage other
courts to issue judicial decisions that



e El menor maduro es aquél
que, sin haber alcanzado la
mayoria de edad (capacidad
legal), tiene la capacidad de
ejercer su propio juicio, lo cual
le permite otorgar su consen-
timiento de manera efectiva
sobre las decisiones que le
afectan, como lo es en el am-
bito sanitario;

e En cada caso, la madurez del
menor debe analizarse con
miras a optimizar el ejercicio
de su autonomia y proteger la
dignidad humana vy el interés
superior del menor;

e Para determinar la madurez
de un menor, deben tenerse
en cuenta conjuntamente: (1)
la edad del menor, aunque no
como factor determinante;
(2) la capacidad del menor de
comprender su situaciéon, por
ejemplo, por medio de una

tuye una norma... necesariamente adquie-
re alcance general, pues es obligatoria su
aplicacion en todos los casos que se sub-
suman dentro de la hipdtesis prevista por
la regla judicial, como lo exige el respeto
por el derecho a la igualdad” (Sentencia
T-569 de 2001). Ver, también, el Articulo 10
del Cédigo de Procedimiento Administrati-
vo y de lo Contencioso Administrativo y la
Sentencia C-634 de 2011. Quien desconoz-
ca el precedente constitucional puede in-
currir en el ilicito de prevaricato por accion
(Sentencia C-539 de 2011).
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protect the fundamental human rights
of mature minors'"®,

"8 The family of the appellant in this case ad-

vised the authors that sadly, subsequent
to the decision of the court, DSCL passed
away from medical complications unrelat-
ed to her position on blood therapies on
May 2, 2022. The authors express their
condolences to the family of this brave,
mature, young lady.
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valoracioén psicoldgica; vy, (3) el
caracter firme y perdurable de
la decisiéon del menor;

El derecho a decidir de los
menores maduros se encuen-
tra intimamente relacionado
con el principio del interés su-
perior del menor de edad vy los
derechos consagrados en la
CDN, los cuales deben serles
garantizados en conjunto;

El consentimiento informado
del menor maduro surge del
ejercicio de sus derechos fun-
damentales y puede manifes-
tarse con un documento de
declaracion previa de voluntad
para la atencion médica. Este
documento debe ser incluido
en la valoraciéon de la madurez
del menor vy, la decisién que
en él se expresa, debe respe-
tarse;

Si un menor maduro solicita
un tratamiento que discrepa
de la recomendacion del mé-
dico, el personal médico debe
investigar, explicar y propor-
cionar tratamiento que respe-
te la decision informada del
menor. Asi se podra proteger

su derecho fundamental a
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